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Section 93F of the EP&A Act establishes the regime for Voluntary Planning Agreements (VPAs). What
is unique about this provision is that Section 93F(4) has no precedent in planning systems around the
world. It provides:

“A provision of a planning agreement in respect of development is not invalid by reason only
that there is no connection between the development and the object of expenditure of any
money required to be paid by the provision.”

In all other countries, there must be at least some connection between the money to be paid by the
developer because of the effects or benefits received by community facilities. It is so unusual and so
open to abuse that it is unlikely that this lack of a nexus will continue to be allowed in New South
Wales and this note suggests what steps can be taken to make VPA’s future proof.

Agreements with a planning authority in anticipation of rezoning or development permission are
common practice in most countries. In the United States, they are referred to as “conditional
rezoning agreements” or “contract zoning.” In the United Kingdom, these agreements are applied to
development permission and are called Section 106 Agreements. Agreements are limited in the
United States to the developer paying a levy for infrastructure or services for which there is a
“rational nexus” with what is being sought in the rezoning. In the UK, it might be overlooked that a
nexus is required as well: Regulation 122 of the Community Infrastructure Levy Regulations requires
that a Section 106 Agreement levy “reasonably relate” to the development. These limitations,
requiring a nexus, arise because of controls to prevent arbitrary use of planning powers.

If a VPA does not need to provide any nexus, it can seek more than a proportion of the costs
generated by or that will benefit the development. It can instead rely upon a betterment levy, which
is a percentage of the uplift in value to the land by the rezoning or development permission. Taken
literally, it allows the planning authority to ask for a percentage of the value of an FSR increase or
even a fixed amount. The only requirement is that the funds are directed to a public purpose, even
if unrelated to the effect or existence of the development.

The idea of a betterment levy does not sit well in Australian planning practice. As just two examples,
the Henry Tax Review concluded that these charges are inefficient, preferring instead levies for
infrastructure where there was a nexus. The World Bank in 2009 indicated that “betterment levies
have fallen out of favor....”

Planning Minister Stokes identified this issue of a lack of nexus in two interrelated documents. The
Draft Practice Note of November 2016 contains principles and propositions that reflect a need for a
nexus. It is stated: “Planning authorities should not be party to planning agreements in order to
seek public benefits that are unrelated to particular development.” It introduced a concept that the
applicable test should be that the charge embrace the “concept of reasonableness,” which requires
that the public benefit that is the subject of the charge “bear a relationship that is not de minimus



(that is benefits that are not wholly unrelated to development).” This requirement of de minimus
suggests that there must be at least some link with the development. The nature of that link is
described in the Draft Planning Circular: Strategic Planning and Infrastructure Funding. 1t suggests
that:

“VPAs associated with a planning proposal need to provide a public benefit that has a clear
link to the development and should not be wholly unrelated (concept of de minimus).”

This raises the question of the extent of the nexus; what is it mean to have a de minimis connection?
In planning terms, it means that the connection very minor; in fact, so small as not to be an issue.
The opposite would be that it is a traceable, material cause. The result is that any connection at all
will do according to the Draft Circular.

The July 2005 Development Contributions Practice Notes on Section 94 mentions the three types of
nexus: causal, spatial, and temporal. It is causal if the proposed services are caused by the
development, spatial if it will benefit residents who do not live in proximity, and temporal in terms
of future demand. For some public development, such as a car park, the nexus may be wider as
Justice Stein concluded in 1987 in Parramatta City Council v Peterson:

In my opinion the second test of whether the condition fairly and reasonably relates to the
permitted development is not answered simply by geographical proximity but rather whether
the development is benefited by the public amenity provided. There is no doubt that it must
benefit, (as indeed will the Parramatta CBD as a whole), even though the benefit may not be
a direct one (in terms of geographical proximity).

It is speculative why VPA’s took the form of no nexus, contrary to other States and countries. The
speeches in Parliament express the view that 94F was merely giving legislative form to an existing
practice. The suggestion is odd as it proposes that the practice of planning agreements had been to
ignore nexus and this idea, however contrary to planning principles, was going to be enshrined. This
was a period where the Metropolitan Strategy of 2005 was in the process of completion and there
was an awareness by Minister Knowles (in meetings | attended) that some infrastructure
requirements in the Growth Areas did not meet the nexus requirements, such as new schools. In this
environment, the contemporaneous introduction of no nexus was perhaps acceptable.

There is a reasonable possibility that in the future of VPAs will require a nexus of some sort. Future
proofing of a VPA should consider the need to establish the nexus in narrative form if one exists. In a
report on planning agreements in Toronto (Section 37: Final Report, January 2014), it was expressed
that a nexus is good planning practice as there must always be a relationship between community
benefit contributions and the contributing development. Future proofing requires some attempt to
explain the nexus, even if de minimus, as at least a nod in the direction of a hundred years of
planning law and practice.
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