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FOREWORD
    

The Urban Taskforce is a non-profi t organisation representing Australia’s most 
prominent property developers and equity fi nanciers. We provide a forum for people 
involved in the development and planning of the urban environment to engage in 
constructive dialogue with both government and the community.

We have to be frank about the planning system in New South Wales.  The planning 
system is chaotic, random, dictatorial and irrational. 

It is extremely diffi cult for any business to buy land and invest in NSW with any certainty 
about the likelihood and timeliness of any planning approval. 

In saying this we intend no disrespect to the many hard working public servants both in the Department of Planning 
and in local councils.   In some senses, they too are victims of a dysfunctional system. 

The fi ve big things wrong with NSW planning can be expressed in simple terms: 

 • high regulatory risk and lack of respect for property rights;
                 
 • the highest development levies in Australia;

 • an undersupply of development sites;

 • a lack of support for state and regionally signifi cant projects; and

 • the reinforcement of landlord oligopolies.

This report has been released together with a report commissioned by the Urban Taskforce and prepared by BIS 
Shrapnel: Going Nowhere.

Going Nowhere sets out, with ground-breaking clarity, how property development has collapsed in NSW since 
2002.  It shows how the breakdown in NSW has not been mirrored in other comparable states.  It leaves the reader 
with no choice but to acknowledge that whatever is wrong with NSW, it is a home grown problem. 

The development of new housing, well-located workplaces and quality retail precincts will continue to fall short of 
NSW’s requirements as long as the planning system is unreformed.  In particular, Going Nowhere tells us that the 
‘no reform’ option will:

 • leave the state’s economy between $3.9 billion and $8.3 billion worse off by 2035;

 • deprive the NSW budget of between $1 billion and $2.5 billion in additional revenue by 2020,
  and between $5 billion and $10.5 billion by 2028;

 • make Melbourne Australia’s largest city by 2037;
          
 • leave the Metropolitan Strategy as a mere rear vision mirror, reminding us what Sydney
  would have had if we retained the policy environment of the 1990s, when NSW housing production 
  was strong; and

  • deny NSW the benefi ts of increased overseas migration – migration that would otherwise help 
  the state fund public services and maintain a suffi ciently large labour force to keep our economy
  on an even keel. 
                          



The Urban Taskforce never criticises without advancing solutions. This report complements Going Nowhere by 
explaining the serious fl aws in the NSW planning system that have triggered a massive fl ight of capital out of the 
state.  

This report sets out a 12 point plan to:

1.  introduce new statutory objectives for the planning system, based around the principles of:

 •  supporting the state’s economy;

 •  promoting ecologically sustainable development;

 •  promoting liveable communities;

 •  managing impacts on public infrastructure; and

 •  promoting private investment by respecting property rights;

2.  impose new rules to limit bureaucratic and political games by ensuring that development meeting 
     pre-determined standards is entitled to approval;

3.  force consent authorities to deal with matters promptly, within a deemed-to-comply timetable;

4.  reduce uncertainty by clearly defi ning the matters that can be considered in the development assessment
     process;

5.  ensure that a private property owner is properly compensated for expropriation of land use rights by the
     government;

6.  reduce and reform the highest local council development levies in Australia;

7.  redesign state infrastructure contribution levies so that economic distortions are reduced and there is greater
     transparency;

8.  emulate Victoria by introducing stamp duty concessions for off-the-plan home purchases;

9.  reform the template being used in the preparation of new local environmental plans - so it genuinely
 promotes good urban outcomes and reduces over-regulation;

10.  progress the rezoning of land for development as promised in numerous strategies and give proponents 
     Queensland-style appeal rights when rezoning proposals are unreasonably refused or delayed;

11.  improve the handling of state and regionally signifi cant projects by improving the expertise of those assessing
     the applications; and

12.  remove the ability of bureaucrats and politicians to second guess the market and/or take into account the loss 
     of trade that might be suffered by existing businesses as a result of new development.

This plan is not radical.  In every respect its proposals are based on what works successfully in other jurisdictions, or 
once worked successfully in NSW.



The plan does not require a major re-write of the Environmental Planning and Assessment Act. Industry is not 
seeking that kind of uncertainty. These proposals only require a small number of changes in specifi c areas of the 
Act.  Other reforms can be carried out through revised regulations, ministerial orders and environmental planning 
instruments.  Relatively minor amendments to other acts of parliament are also envisaged. 
 
Now, more than ever, we need policy-makers to focus on the planning system.  These problems can no longer be 
swept under the carpet.  Real reform is required.  There can be no more delay.

I thank the members of the Urban Taskforce, and in particular, our Honorary Secretary/Treasurer, David Tanevski, 
for making this report possible.

Aaron Gadiel
Chief Executive
Urban Taskforce Australia
April 2010
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9DENY EVERYTHING

EXECUTIVE SUMMARY
 

The following fi ve sections of this report describe the fi ve big things wrong with NSW planning.  These are set out 
briefl y below.

High regulatory risk and lack of respect for property rights

Not only has the Environmental Planning and Assessment Act 1979 constantly been subject to signifi cant and 
frequent revision, hundreds of environmental planning policies, development controls plans, strategic policies, 
development assessment policies, contributions plans and levy determinations which can profoundly affect 
development are amended on an almost daily basis. 

Several years will usually pass from the point of acquiring an interest in a potential development site to the fi nal sale 
of the developed product to the customer.  The fl uid and ever widening legislative environment has deprived the 
development industry of any protection from more onerous obligations once they have irrevocably committed to 
a development site.  In fact diligent developers must now factor in an unusually high risk premium for developing 
NSW because of this uncertainty. 

Aside from the risks of the law being changed, the application of the law as it stands is a highly subjective and 
politicised process that can be extremely unpredictable.  A decision-maker who wants to refuse development 
consent is literally blessed with an unending array of rules, policies, strategies and ordinances which can be relied 
upon to justify a “no”.  A decision-maker who is minded to approve a development must navigate a complex and 
internecine maze of confl icting, overlapping, vague and rambling documents.  It is not surprising that the Act is the 
most heavily litigated piece of legislation in NSW.

The commonly understood concepts of property no longer clearly apply in NSW, such as:

 • the right to own land without uncompensated expropriation by government;

 • the right to develop land in accordance with its existing uses;

 • the right to develop land in accordance with its zoning; and

 • the right to be free from arbitrary, unreviewable, (and even retrospective) levies.

The solution is to:

 1. introduce new statutory objectives for the planning system, based around the principles of: 

  - supporting the state’s economy;

  - promoting ecologically sustainable development;

  - promoting liveable communities;

  - managing impacts on public infrastructure; and
  
  - promoting private investment by respecting property rights (see recommendation 1);
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 2. impose new rules to limit bureaucratic and political games by ensuring that development that 
  meets standards is entitled to approval (see recommendations 2, 3 and 6);

 3. force consent authorities to deal with matters promptly, within a deemed-to-comply timetable 
  (recommendation 4);

 4. reduce uncertainty by clearly defi ning the matters that can be considered in the development 
  assessment process (see recommendation 5); and

 5. ensure that a private property owner is properly compensated for expropriation of land use rights 
  by the government (see recommendations 7, 8, 9, 10 and 11); 

The highest development levies in Australia

Nineteen local councils have been given NSW Government approval to exceed a $20,000 “cap” on local council 
charges and are levying as much as $80,000 a home.

Seven councils are still imposing a levy of $50,000 or more on new homes.  Yass Valley Council has the state’s 
highest levy with an impost of $80,000 per home.  Sydney’s highest-taxing council is Pittwater, where the charge is 
now $62,000 a home.  

Camden Council charges $59,000 a home while Ku-ring-gai and The Hills both charge $54,000 a home.  Hawkesbury 
Council levies new homes at a rate of $51,000 each while Shoalhaven Council charges $50,000.  Twelve other councils 
are charging well above the state government’s $20,000 cap, including Blacktown ($44,000), Campbelltown 
($41,000), Leichhardt ($40,000), Wyong ($35,000), Liverpool ($31,000) and the City of Sydney ($27,000).

The most recent cross-jurisdictional data on the relative size of development levies is provided by a 2009 study by 
the AEC Group.1   The AEC report pinpoints the average Queensland local council development levy at $22,300 
per home, it reports that the low-end of the range is $10,000 a home and the high end of the range is $40,400 a 
home.  It’s evident that the key growth councils in NSW are, in many cases, levying well above even the high end 
of the Queensland counterparts.  
  
A study by the consultancy fi rm Integran examined Victorian greenfi eld areas and concluded that, for a residential 
lot yield of 15 dwellings per hectare, infrastructure contributions per lot excluding state infrastructure contributions 
could equate to approximately $14,500 per dwelling.2   Victorian levies are a mere fraction of the equivalent NSW 
charges.  

In the Western Sydney growth centres, new homes are burdened by a state government levy of $11,000 each, 
which is set to rise to $17,000 each by June 2011.  The levy is the same, irrespective of the value of the property. 

By way of comparison, there has been considerable controversy in Victoria about the introduction of the new 
growth areas infrastructure contribution on Melbourne’s fringe.  This levy amounts to around $6,000-$7,000 a home 
lot, close to one third of the anticipated June 2011 Western Sydney levy. 

1 AEC Group, Benchmarking of Infrastructure Charges Queensland High Growth Councils and Selected Interstate Examples:  
  Amended Final Report: November, 2009 (2009). 
2 Integran, Infrastructure Charges Comparison Report:  Report prepared for Gold Coast City Council (2009).
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NSW faces a further disadvantage, when competing with Victoria for investment dollars.  In Victoria, a permanent 
feature of the stamp duty regime is that off-the-plan purchasers of new homes only pay duty on the land value 
component of their purchase.   This tax structure permanently encourages new construction activity and off-the-
plan purchases.  It assists Victorian developers to achieve the necessary benchmarks to satisfy the banks’ very 
tough fi nancing hurdles.  It is worth noting that more apartments and townhouses are now being built in Victoria, 
than in NSW.

The solution is to:

 6. reduce and reform the highest local council development levies in Australia 
  (see recommendation 12); and

 7. redesign state infrastructure contribution levies so that economic distortions are reduced and
   there is greater transparency (see recommendation 13); and

 8. emulate Victoria by introducing stamp duty concessions for off-the-plan purchases 
  (see recommendation 14).

An undersupply of development sites

In any given region - even without zoning restrictions - there are likely to be few suitable sites ripe for large scale 
residential, retail or commercial development. This in itself will give property owners signifi cant market power when 
negotiating with developers.  However, when strategic policies and zoning controls sterilise the majority of the few 
viable sites, the very small number of property owners remaining are in possession of greatly increased market 
power. 

Hence zoning and strategic policy restrictions reduce competition amongst property owners, and therefore 
increase the price of land available for large development projects. The higher the price, the greater the likelihood 
that developers will either be forced to pay more than they should for a site or that the transaction will simply not 
proceed because the project would not be viable.  

In any event, NSW’s major planning strategies have largely remained unimplemented, including:

 • the plans for Sydney’s North West and South West Growth Centres where only a handful of the 
  promised 181,000 new dwellings are underway;

 • the Metropolitan Strategy’s promise of 460,000 extra homes within the existing footprint of Sydney
  – actual home construction will fall short of 2013 targets by at least 27 per cent;

 • a Metropolitan Strategy goal of 7,500 hectares of new employment land – with only 2,300 hectares 
  of industrial land rezoned in the outer region and only a fraction of the 11,000 hectare Western
  Sydney Employment Lands Investigation Area rezoned
     
 • the Lower Hunter Strategy – where major project approvals have been struck down on
   technicalities. 
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One reason that NSW has missed out on so much development in recent years is that the ultimate purchaser of 
developed land is often not able to afford to cover the cost of zoning-induced land price infl ation. The evidence 
also suggests that the more marginalised groups in society are more heavily hit by zoning restrictions. 

The solution is to:

 9. reform the template being used in the preparation of new local environmental plans - so it 
  genuinely promotes good urban outcomes and reduces over-regulation 
  (see recommendation 15); and

 10. progress the rezoning of land for development as promised in numerous strategies and give
   proponents Queensland-style appeal rights when rezoning proposals are unreasonably refused or 
  delayed (see recommendations 17 and 18).

A lack of support for state and regionally signifi cant projects

Most local councils lack expertise in assessing complex state and regionally signifi cant development projects and 
generally take too long to approve large development applications.  The net result drives investment away from 
NSW.
 
The current legal benchmark to decide development applications is between 40 and 60 days, however, the NSW 
Government’s fi gures for 2008-2009 show that an application for a project of more than $5 million in value is stuck 
in council bureaucracy for an average of 230 days.  This compares with an average of 74 days for all development 
applications. 

Projects valued at more than $20 million now take an average of 324 days to process, up from 286 days in the 
previous year. Development applications worth $30 million or more now take an average of 370 days to be dealt 
with - up from a previous fi gure of 300 days.  The projects that will inject more than $50 million in the economy now 
take 384 days to process, up from 315 days in the previous year.

While there are many competent and hardworking offi cers in local government planning departments, most 
council planners do not often have the opportunity to assess projects in the $50 million to $100 million range.  The 
lack of familiarity with projects of this scale, and the inevitable involvement of state government agencies as 
concurrence/referral authorities, makes the assessment process convoluted and time consuming. 

The solution is to:

 11. improve the handling of state and regionally signifi cant projects by improving the expertise of
   those assessing the applications (see recommendation 19).

The reinforcement of landlord oligopolies

The planning system restricts competition amongst the owners of commercial and retail land for tenants.  It does 
this by expressly requiring new development proposals for commercial offi ces, retail facilities and entertainment 
facilities to demonstrate that they will not impact on the market share of incumbent players.  The net result of these 
policies is that the rents for some business tenants are much higher than they need to be. The major benefi ciaries of 
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such policies are the property owners in the favoured centres. This issue has not been addressed by the Promoting 
Economic Growth and Competition through the Planning System report released in April 2010, despite the rhetoric 
accompanying the report’s release. 

The solution is to:

 12. remove the ability of bureaucrats and politicians to second guess the market and/or take into
   account the loss of trade that might be suffered by existing businesses as a result of new
  development (see recommendations 16 and 20). 
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RECOMMENDATIONS

Recommendation 1: New statutory objectives for the planning system

We would propose that the objects of the Environmental Planning and Assessment Act 1979 be re-drafted to 
refl ect the fi ve principles we have articulated.  This would read: 

 The objects of this Act are:

 (a) to encourage the development of NSW and by doing so provide employment opportunities, 
  permit competition, support business productivity, raise living standards and improve the 
  competitiveness of State’s economy;

 (b) to promote ecologically sustainable development;

 (c) to provide for liveable communities where:

  (i) neighbourhoods are permitted to be diverse in use and populations, with appropriate  
   restrictions on the location of heavy industry;
  (ii) people may choose their preferred method of transport, whether it be car, public 
   transport or walking;
  (iii) development controls concern the external appearance of the built form and its 
   relationship to other structures, the natural environment and the public domain; and
  (iv) the health and safety of the community is protected by appropriate standards;

 (d) to provide for the control of development which will place demands on local public infrastructure 
  in excess of its capacity;

 (e) to promote private investment in the development of NSW by respecting the right of land owners 
  to use and develop their land.

Recommendation 2:  Development that meets standards should be entitled to approval

Any development proposal that meets the height controls and fl oor space ratios set out in a local environmental 
plan should not be capable of being refused or conditioned on the grounds of height, density or scale.  

Any proposal for residential apartment development that meets any development standards set out in or under 
the State Environmental Planning Policy No 65—Design Quality of Residential Flat Development should not be 
capable of being refused or conditioned in relation to the issues intended to be addressed by those development 
standards.  

These provisions can be modelled on Part 7 of the State Environmental Planning Policy (Housing for Seniors or 
People with a Disability) 2004, but should also invoke section 79C(2) of the Act. This change can be made through 
an environmental planning instrument.
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Recommendation 3: As-of-right development should be possible in higher density zones

State government prepared codes should be introduced, similar to the Queensland model, and provide for “as-
of-right” development in high density development in the general residential, high density residential, mixed-
use, local centre, commercial core, business park and enterprise corridor zones.  As in Queensland, the consent 
authority would be a public authority (not a certifi er). 

The change can be made through an environmental planning instrument.

Recommendation 4: Deemed-to-comply timetable should apply

A deemed-to-comply period for development applications should be introduced, so that development consent 
is deemed to be given if no refusal has been issued in a set period. 

This change requires an amendment to the Environmental Planning and Assessment Act.

Recommendation 5: Limits on matters that can be considered

The Environmental Planning and Assessment Act should be amended so that, in relation to any development 
application, the only strategies, policies, plans and guidelines that may be considered in the development 
assessment process are:

 • fi nal state environmental planning policies;

 • fi nal local environmental plans;

 • state government strategies, policies, plans and guidelines approved by the Minister for Planning and 
  available through an on-line internet register mandated by the Act;

 • federal government strategies, policies, plans and guidelines approved by the NSW Minister 
  for Planning under a bilateral agreement with the Commonwealth and available through an 
  on-line internet page mandated by the Act; and

 • local council development control plans specifi cally authorised by either a state environmental 
  planning policy or a local environmental plan.

Recommendation 6: Limits on the scope and use of development control plans

The scope of matters that can be covered by a development control plan (DCP) should be strictly limited.  
Such plans should not be proscriptive.  Such plans should only be one factor for consideration and should be 
given no special weight above other factors of consideration. A development applicant should be entitled to 
argue, that the requirements of a DCP will adversely impact on the feasibility of development envisaged by the 
local environmental plan, and if established, a consent authority should be obliged to modify or set aside the 
requirements of the DCP.

This change requires an amendment to the Environmental Planning and Assessment Act. 
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Recommendation 7: Payment for private land reserved for public purposes

Where land is reserved exclusively for a public purpose the owner should be given the right to serve a notice on 
the public authority identifi ed.  The notice would require that the public authority either acquire the land or lift the 
reservation. 

This change requires an amendment to the Environmental Planning and Assessment Act.

Recommendation 8: Protection of existing use rights

The Environmental Planning and Assessment Regulation provisions on existing use rights should be returned to their 
pre-2006 state.

Recommendation 9: Just terms compensation when land is to be developed

When land is compulsorily acquired for commercial development:

 • Landholders must be entitled to genuine just terms of compensation.

 • Landholder compensation must be valued based on the rezoned value of the land, following 
  the granting of the fi nal development approval, in connection with the urban renewal projects.  
  That is, any consequent land value uplift must fl ow to the landholder, rather than the acquiring 
  state government authority. 

 • The actual transfer of title from the original landholder should not take place until the rezoning is 
  completed and the development application is approved.  This will permit a proper basis for 
  striking a just terms land value.  In the event that the landholder wishes to exit ownership early in 
  the process, before these matters are fi nalised, they should be entitled to compensation based 
  on what is known at the time and a subsequent additional payment based on the fi nal increase 
  in land value, arising from the additional permitted development potential.

This change requires an amendment to the Land Acquisition (Just Terms Compensation) Act 1991.

Recommendation 10: Compensation when land is to be down zoned

Down-zoning which reduces the development potential of land must necessarily lead to compensation to affected 
landowners for any reduction in the value of land.

Queensland legislation can be used as a model, in this respect (Sustainable Planning Act 2009, Chapter 9,
 Part 3). 
 
This change requires an amendment to the Environmental Planning and Assessment Act.

Recommendation 11: Compensation when property is heritage listed

NSW should adopt the Queensland model where an owner is entitled to claim compensation for the entry of a 
place in the heritage register and introduce a landowners’ right of appeal against decisions to make heritage 
listings, as per the 2008 Kibble review.
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This change requires amendment to the Environmental Planning and Assessment Act, the Heritage Act and the 
National Parks and Wildlife Act.

Recommendation 12: Reform of local council development levies

Local council levies in infi ll/brownfi eld areas should be capped to a fi xed percentage of construction costs 
(1 per cent).  

In greenfi eld areas, local councils should be prohibited from imposing any charge themselves and instead their 
infrastructure works should be funded by the state.

Councils should be given greater freedom to use their broader rate base to fund the costs of infrastructure and 
population growth. 

As local environmental plans need to be signed off by the Minister or delegate, all local council contributions plans 
need a similar check and balance.

These reforms can be implemented by changes to the Environmental Planning and Assessment Regulation, a 
ministerial direction and amendments to the Local Government Act. 

Recommendation 13: Reform of state infrastructure contribution levies

Greenfi eld sites would be better served by a percentage levy on the fi nal sale price of land.

The legal burden for the payment of the percentage levy will fall on the developer, and the payment will be paid 
on the transfer of title (that is, at settlement).

The actual dollar amount raised by any percentage greenfi eld levy needs to be a great deal lower than the 
$17,000 per home lot that will apply in the Western Sydney growth centres by June 2011.

This means any percentage rate set by the government should either be set under a regulation that is subject to 
parliamentary review and (potential) disallowance, or independent oversight of the Land and Environment Court.  
Additionally, a requirement to pay a particular state infrastructure contribution should be able to be disallowed or 
amended by the Land and Environment Court on appeal because it is unreasonable in the particular circumstances 
of that case. 

For each region/sub-region/area (however defi ned) to be levied there should be a requirement for a publicly 
available plan, akin to the current section 94 contributions plans required of councils.

No local environmental plans should be able to require arrangements for the payment of unspecifi ed monies, prior 
to the lodgement of a development application.

These reforms require amendments to the Environmental Planning and Assessment Act. 
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Recommendation 14: Stamp duty concession for off-the-plan purchases

The NSW Government should, in-line with Victoria, only require off-the-plan purchasers of new homes to pay stamp 
duty on the land value component of their purchase.  That is, no stamp duty should be payable on the portion of 
a new home that was not complete at the time contracts were exchanged. 

This reform would require an amendment to the Duties Act.

Recommendation 15: Reform of the Standard Instrument

The Standard Instrument should urgently be revised to ensure that all local environmental plans prepared
under it:

 • permit a wide range of retail and business uses in lower-order centres and employment zones;

 • permit large format retail unwelcome in industrial zones;

 • permit a wide range of uses in each zone, that is, that multiple-use urban zoning should be used 
  rather than single-use zoning;

 • do not misuse fl oor space ratios by discriminating against different uses of similar intensity in the 
  same zone; and

 • do not impose caps on the fl oor space for certain developments types.

None of these changes would prevent these issues being dealt with, when justifi ed on the context of a particular 
proposal, by a condition attached to a development consent.

This reform requires changes to the Standard Instrument (Local Environmental Plans) Order.

Recommendation 16: Market need should be assumed

The Environmental Planning and Assessment Act should oblige planning and consent authorities to assume a 
market need if the private sector is seeking to develop a particular parcel of land.  It should be unlawful for such 
authorities to require any demand and supply analysis at a development assessment stage. 

It should be similarly unlawful to require such an analysis at the  strategic planning stage, with a limited exception 
to consider “need” when (in strategic planning) the government needs to make a decision about investing limited 
public funds in new infrastructure essential to facilitate urban development.

Recommendation 17: Progress the rezoning of land

Progress the rezoning of land for development as promised in numerous strategies, including:

 • the plans for Sydney’s North West and South West Growth Centres where only a handful of the 
  promised 181,000 new dwellings are underway;

 • the 2005 Metropolitan Strategy’s promise of 460,000 extra homes within the existing footprint of 
  Sydney – actual home construction will fall short of 2013 targets by at least 27 per cent;
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 • a Metropolitan Strategy goal of 7,500 hectares of new employment land – with only 2,300 hectares 
  of industrial land rezoned in the outer region and only a fraction of the 11,000 hectare Western 
  Sydney Employment Lands Investigation Area rezoned;

 • the Lower Hunter Strategy – where major project approvals have been struck down on 
  technicalities. 

The implementation of this recommendation requires cultural change and action on the other reforms 
recommended in this paper. 

Recommendation 18: Appeal rights on rezoning decisions

The proposed joint regional panels should be given a clear role to stand in the shoes of a local council in the 
rezoning process when:

 • a council refuses or fails to deal with a rezoning request within a set statutory timeframe; and

 • the panel is satisfi ed that the rezoning is (state/regional/subregional) strategy-consistent.

This requires an amendment to the Environmental Planning and Assessment Act.

Recommendation 19: Better handling of state and regionally signifi cant projects

The staff of the proposed Sydney Metropolitan Development Authority should prepare development assessment 
reports and liaise with state government agencies for matters before joint regional planning panels in Sydney, in 
lieu of local council staff. This would require a change to the Environmental Planning and Assessment Act. 

The criteria for Part 3A status should, once again, embrace projects valued between $50 million and $100 million, 
provided that these projects are of state or regional signifi cance. This would require a change to the State 
Environmental Planning Policy (Major Development).

Recommendation 20: No consideration of loss of trade

The Environmental Planning and Assessment Act should be amended so that no decision-maker under the Act 
is permitted to give direct or indirect consideration to the loss of trade that might be suffered by any planned or 
existing business or businesses as a result of carrying out of any development.
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1.  HIGH REGULATORY RISK AND A LACK OF 
RESPECT FOR PROPERTY RIGHTS

Since the Environmental Planning and Assessment Act 1979 (“the Act”) came into effect in 1980 it has been 
one of the most hotly contested bodies of law NSW or Australia has ever seen.  It has been amended on 122 
separate occasions – an average of four amendments a year.  However, this only tells a fraction of the story.  
Important provisions that seriously affect property rights are dealt with by regulation – the current regulation which 
was introduced in the year 2000 has been amended on 101 separate occasions since then – an average of 11 
times a year.3  Additionally the hundreds of environmental planning policies, development control plans, strategic 
policies, development assessment policies, contributions plans and levy determinations which can profoundly 
affect development are amended on an almost daily basis. 

Several years will usually pass from the point of acquiring an interest in a potential development site to the fi nal sale 
of the developed product to the customer. The fl uid and ever widening legislative environment has deprived the 
development industry of any protection from more onerous obligations once they have irrevocably committed to 
a development site. In fact diligent developers must now factor in an unusually high risk premium for developing 
NSW because of this uncertainty.

Quite aside from the risks of the law being changed, the application of the law as it stands is a highly subjective 
and politicised process that can be extremely unpredictable.  A decision-maker who wants to refuse development 
consent is literally blessed with an unending array of rules, policies strategies and ordinances which can be relied 
upon to justify a “no”.  A decision-maker who is minded to approve a development must navigate a complex and 
internecine maze of confl icting, overlapping, vague and rambling documents.  It is not surprising that the Act is the 
most heavily litigated piece of legislation in NSW.

The impact of regulatory stringency and its relationship with housing prices has been researched by the University 
of California, Berkeley.4  California’s system of land use regulation has remarkable similarities to that of NSW.  
Municipal authorities are required to submit plans for development, but there are few sanctions if insuffi cient land 
is reserved for regional housing needs.5  There is also no sanction at all if municipal authorities subsequently deny 
developers permission to build on any land so reserved and there is no ‘as of right’ allowing developers to proceed 
with construction when projects comply with existing regulations.6   Nonetheless, even within California, it is possible 
to distinguish between municipal jurisdictions that are more heavily regulated and those that are more lightly 
regulated.  The study examined these different jurisdictions and found that the greater the degree of regulatory 

3  <www.legislation.nsw.gov.au>, accessed 26 June 2009.
4  J Quigley and S Raphael, “Regulation and the High Cost of Housing in California”, The American Economic Review, May 2005 
   (2005) 323.
5  Ibid 323.
6  Ibid.
7  Ibid 327.

“The fl uid and ever widening legislative environment has deprived the development 

industry of any protection from more onerous obligations once they have irrevocably 

committed to a development site.”
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stringency, the higher housing prices were for both owner-occupied dwellings and rental dwellings.7 

When changes in home prices index over a decade were held constant, it was found that dditions to housing 
stock from new construction are smaller in more regulated cities.8  That is, for a similar price, developers in more 
regulated jurisdictions are likely to end up supplying less new homes in response to market demand than those 
in less regulated cities.9  The evidence shows that higher costs and greater development risks in the more highly 
regulated jurisdictions affect the ability of the market to respond to demand.  The study also showed that the 
differences in the responsiveness of supply to changes in demand are greatest for apartment and townhouse 
development – the source of supply that is most frequently the target of regulation.10

NSW is a more highly regulated jurisdiction because the commonly understood concepts of property rights no 
longer clearly apply, such as:

 • the right to own land without uncompensated expropriation by the state;

 • the right to develop land in accordance with its existing uses;

 • the right to develop land in accordance with its zoning; and

 • the right to be free from arbitrary, unreviewable, (and even retrospective) levies.

Sovereign risk is a very real issue when dealing with planning issues in NSW.  This has reduced the volume of 
development activity and the supply of developed property assets.  

1.1  THE STATUTORY OBJECTIVES OF NSW PLANNING

Like other pieces of legislation, the Environmental Planning and Assessment Act includes a statement of its objectives.  
These objectives are signifi cant because they are used by the courts to test the validity of decisions made under 
the Act and interpret ambiguous provisions of the law.  Accordingly, they are an important touchstone for any 
public offi cial charged with making a decision under the Act.  

Objectives of the Environmental Planning and Assessment Act are:

 (a) to encourage:

  (i) the proper management, development and conservation of natural and artifi cial 
   resources, including agricultural land, natural areas, forests, minerals, water, cities, towns 
   and villages for the purpose of promoting the social and economic welfare of the 
   community and a better environment,
  (ii) the promotion and co-ordination of the orderly and economic use and development of
   and,

“The evidence shows that higher costs and greater development risks in the more highly 

regulated jurisdictions affect the ability of the market to respond to demand.”  

8  Ibid.
9  Ibid.
10  Ibid. 
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  (iii) the protection, provision and co-ordination of communication and utility services,
  (iv) the provision of land for public purposes,
  (v) the provision and co-ordination of community services and facilities, and
  (vi) the protection of the environment, including the protection and conservation of native 
   animals and plants, including threatened species, populations and ecological 
   communities, and their habitats, and
  (vii) ecologically sustainable development, and
  (viii) the provision and maintenance of affordable housing, and

 (b) to promote the sharing of the responsibility for environmental planning between the different 
  levels of government in the State, and

 (c) to provide increased opportunity for public involvement and participation in environmental 
  planning and assessment.

Concepts such as employment, competition, business productivity and living standards do not rate a mention.   
This is not surprising, because the signifi cance of these issues in the public policy debate did not emerge until the 
late 1980s and early 1990s.  The legislation merely shows its age when it overlooks these policy principles.  More 
recent legislation routinely refers to such concepts.11  

There is no mention of the rights or role that property owners may have in the planning system in the Act’s 
objects.

These objectives suggest the Act’s zoning regime will require that all land uses are illegitimate unless and until local 
or state government designates them as legitimate. When a development application is made, the applicant 
is merely asking for the relaxation of a restriction contained in a local environmental plan and does not, under 
current law, have any property right to carry out development.

Alternative approaches, for example “natural rights theory,” hold that most uses are legitimate until specifi cally 
shown to be illegitimate, most often because they threatened the community’s health or moral interests or the 
property rights of their neighbours.12 This kind of framework allows for greater innovation and change than the 
existing planning approach in NSW.

The NSW planning system combines the regulatory controls of both the United States (statutory zoning) and the 
United Kingdom (high discretionary development approvals – known as “development control”).13  For this reason, 
criticisms of both the US and UK planning systems are also relevant to planning in NSW. 

“Concepts such as employment, competition, business 

productivity and living standards do not rate a mention.”   

11  For example: Air Transport Act 1964 s 4A; Electricity Supply Act 1995 s 43EB; Fair Trading Act 1987 s 60C; Liquor Act 1982 s 
    54BA; Motor Accidents Compensation Act 1999 s 5; and the Water Industry Competition Act 2006 s7; Fair Work Act 2009 (Cth) s3.
12  S Staley and EW Claeys, “Is the future of development regulation based in the past?  Toward a market-oriented, innovation 
    friendly framework”, Journal of Urban Planning and Development (December 2005), 202-213, 203.
13  This issue is discussed in P Cheshire and S Sheppard, “Land markets and land market regulation: progress towards under
    standing”, Regional Science and  Urban Economics 34 (2004) 619-637, 627.
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The UK planning system, on which NSW law is closely based, has been described as 

 ... the last vestige of the post WWII vision of state planning and control still left intact.  Indeed, in many ways 
 it is not just intact but enhanced in its powers of control.14 

It doesn’t have to be this way.  Alan Evans is Professor Emeritus and Director of the Centre for Spatial and Real 
Estate Economics at the University of Reading Business School. He is a well-published author on the economics
of land use planning.  He was the co-author of Bigger Better Faster More: Why some countries plan better than 
others.15  This paper considers the deprivation of property rights inherent in the UK town planning law (which is 
imitated in this respect by the NSW planning system) and compares it with law in Germany.

The paper does conclude that the German planning system is both complex and comprehensive.  However, it is 
observed that there are three factors that work in favour of development, in comparison to the UK/NSW approach. 
The fi rst one is a principle which derives from Article 14 (Guarantee of Property) of the Basic Law (essentially the 
national constitution) and is called baufreiheit (the freedom to build). The Basic Law states that “[p]roperty and 
the right of inheritance shall be guaranteed,” but also says that the “content and limits” of these wide-ranging 
rights shall be defi ned by laws enacted by the legislature.  In terms of planning and building law, this means that 
everyone is entitled to a permission to build on their property as long as there is no explicit legal rule against it. 

Although this may sound restrictive given the complexity and depth of German planning, it also means that 
once an area has been assigned a given planning character (e. g. “residential area”) the question whether a 
permission to build will be granted is no longer a matter for discretion by a public offi cial. On the contrary, if the 
proposed building fi ts into the plan, permission has to be granted and if the local authorities deny it then a court 
will enforce it. 

The paper quotes Professor Michael Hauth, an expert on planning and construction law:

 The freedom to build is a part of the constitutionally guaranteed defi nition of property and ensures the 
 right to build on one’s plot of land and to use or realise it. The right to build is therefore not assigned or 
 granted to the property owner by the public law.17 

The paper observes that a land-use planning system like the UK’s Town and Country Planning Act (e.g. NSW’s 
Environmental Planning and Assessment Act) would be considered unconstitutional and struck down by the 
German Federal Constitutional Court.

Germany is not alone in this approach.  In Pennsylvania in the United States, a line of court decisions beginning 
with the Girsh Appeal in 1969 has given strong recognition to property rights in the context of town planning 
laws.18   As a result, Pennsylvania law holds that developers cannot be unreasonably denied the opportunity 
to construct higher intensity development in areas where there was a suffi cient market.19  Local government 
that acted against this requirement could be subject to a “builder’s remedy” where developers may be 
granted injunctive relief in the form of a specifi c court-mandated authorisation to build on a particular site.20 

14  P Cheshire, “Unpriced regulatory risk and the competition of rules: Unconsidered Implications of land use planning”, Journal 
    of Property Research. (June - September 2005) 22(2-3), 225-244, 228. 
15  A Evans and O Hartwich, Bigger Better Faster More (2005). 
16  A Evans and O Hartwich, Bigger Better Faster More (2005) 16.
17  Michael Hauth, Vom Bauleitplan zur Baugenehmigung,7th ed.) (2004) 6, translated  in A Evans and O Hartwich, Bigger Better 
    Faster More (2005) 16-17.
18  Levine J, Zoned Out: Regulation, Markets and Choices in Transportation and Metropolitan Land-Use (2006) 133.
19  Ibid.  
20  Ibid.  
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A court order of this kind is more than a mere invalidation of a planning scheme; it actually conferred a court-
mandated authorisation to build on a specifi c site.21 Under the current NSW law it is not possible for a NSW court to 
issue such an order in defi ance of a local environmental plan.

The impact of Pennsylvanian property rights law on residential development and housing affordability was 
assessed in a peer-reviewed academic article in 2004, using New Jersey (which followed a NSW-style command/
control, rather than property rights model) as a comparison.22  The study found that a Pennsylvania location led 
to a predicted increase of 20 per cent in the share of townhouses constructed between 1970 and 1990 and 
an increase of 13 per cent in apartments.23  The Pennsylvanian approach was associated with a “richer mix of 
alternatives to [traditional low density] housing development” than the nearby state of New Jersey.24

Within Australia, comparable jurisdictions, such as Queensland, Victoria and Western Australia do a better of job 
of respecting property rights and constraining the power of planning bureaucrats than NSW.  

We submit that the statutory objectives of the NSW planning legislation should be replaced, and new objectives 
should be based on fi ve key principles. 

Firstly, the planning system should support the development of NSW and by so doing provide employment 
opportunities, permit competition, support business productivity, raise living standards and improve the 
competitiveness of the state’s economy. 

Secondly, the planning system should promote ecologically sustainable development – as defi ned in the 1992 
Intergovernmental Agreement on the Environment.   

Thirdly, the planning system should promote liveable communities.

Fourthly, the planning system should manage development whose public infrastructure requirements exceed the 
capacity of existing local infrastructure.

Finally, the planning system should promote private investment in the development of NSW by enshrining a respect 
for property rights as a fundamental tenet of planning law. 

                                   

“[A] land-use planning system like the UK’s Town and Country Planning Act (e.g. NSW’s 

Environmental Planning and Assessment Act) would be considered unconstitutional and 

struck down by the German Federal Constitutional Court.” 

21  Ibid.  
22  J Mitchell, “Will empowering developers to challenge exclusionary zoning increase suburban housing choice?” Journal of
    Policy Analysis and Management 23(1): 119-34. 
23  Levine J, Zoned Out: Regulation, Markets and Choices in Transportation and Metropolitan Land-Use (2006) 136.
24  Ibid.
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Recommendation 1: New statutory objectives for the planning system

The objects of the Environmental Planning and Assessment Act 1979 be re-drafted to refl ect the fi ve principles we 
have articulated.  This would read: 

The objects of this Act are:

 (a) to encourage the development of NSW and by so doing provide employment opportunities, 
  permit competition, support business productivity, raise living standards and improve the 
  competitiveness  of State’s economy;

 (b) to promote ecologically sustainable development;

(c) to provide for liveable communities where:

  (i) neighbourhoods are permitted to be diverse in use and populations, with appropriate
   restrictions on the location of heavy industry;
  (ii) people may choose their preferred method of transport, whether it be car, public 
   transport or walking; 
  (iii) development controls concern the external appearance of the built form and its 
   relationship to other structures, the natural environment and the public domain; and
  (iv) the health and safety of the community is protected by appropriate standards;

 (d) to provide for the control of development which will place demands on local public infrastructure
   in excess of its capacity;

 (e) to promote private investment in the development of NSW by respecting the right of land owners 
  to use and develop their land.

1.2 THE NEED FOR “AS-OF-RIGHT” DEVELOPMENT

Though local environmental plans may state the type of development permitted within certain zones and 
development control plans further articulate standards, compliance with the requirements of the local 
environmental plan (LEP) and development control plan (DCP) is not any assurance of development approval.  

For instance, a developer may prepare a development proposal for a residential fl at building within a high density 
residential zone.  The proposal might be designed to comply with development standards contained in the local 
environmental plan and/or development control plan.  Despite this, the planning authority is not obliged to grant 
consent.  The consent authority is free to refuse the application based on considerations that are not expressly 
detailed in the plans. 

A local environmental plan may state a maximum height or fl oor space ratio (FSR), but a developer cannot use 
these standards with certainty when preparing a development feasibility assessment or making a decision to 
purchase land. 
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Under current planning regulation in NSW, the situation exists that even if a development proposal complied with 
say height and FSR controls, the consent authority is still able to “scale back” the development and apply a lesser 
height or FSR under the guise of improved design or amenity outcomes. A development standard, stated in a 
local environmental plan or development control plan, is therefore little more than a statement of development 
potential, not an entitlement to build. 

To encourage investment in land development, the developer needs to be provided with a “bankable” statement 
of development potential.  While NSW does not currently provide for such certainty, an alternative system can be 
devised.  

The Queensland planning legislation provides a good model.  The Sustainable Planning Act 2009 (Qld) includes 
a number of provisions that would encourage investment.  For instance the Act refers to “code assessable” 
development.  

The Act provides for the preparation and adoption of development “codes” that articulate the development 
standards that apply to land.  Development proposals can be assessed for compliance against these codes.  
These development proposals are considered to be “code assessable applications” and the consent authority 
must determine a development application with regard to the applicable codes.  If the development complies 
when assessed against the code, the authority is obliged to approve the application, whether or not conditions 
are required to achieve compliance.  The development application can only be refused if the proposal does not 
comply with the code and conditions cannot overcome this defi ciency.  Code assessable development does not 
require public notifi cation.

Should the applicant wish to seek approval for development that is outside of the development standards in the 
development codes an alternative assessment pathway remains available.  The applicant is able to demonstrate 
the merit of the proposal and argue that there is a case to approve the development application.  This form of 
development is known as “impact-assessable development.”  

Western Australia has also adopted a similar approach to residential development.  Development codes have been 
adopted for most forms of residential development and a local government should not refuse an application that 
meets the requirements of the code.25  The residential codes have been the basis of the residential development 

25  Western Australian Planning Commission 2002 Planning Bulletin # 55.

“A local environmental plan may state a maximum height or fl oor space ratio (FSR), 

but a developer cannot use these standards with certainty when preparing 

a development feasibility assessment or making a decision to purchase land.”   

“A local environmental plan may state a maximum height or fl oor space ratio (FSR),

but a developer cannot use these standards with certainty when preparing 

a development feasibility assessment or making a decision to purchase land.”   

“A development standard, stated in a local environmental plan or development 

control plan, is therefore little more than a statement of development potential, not an 

entitlement to build.”  

“A development standard, stated in a local environmental plan or development 

control plan, is therefore little more than a statement of development potential, not an 

entitlement to build.” 



28 DENY EVERYTHING

assessment process of Western Australia since 1991.  Their use is strongly supported by the community as the 
“codes ensure that buyers, builders and neighbours know what they are getting”.26

The Environmental Planning and Assessment Act 1979 already provides for something similar to code 
assessable development, although the concept is described as “non-discretionary development standards”.27 
If an environmental planning instrument contains non-discretionary development standards and a development 
proposal complies with those standards, the consent authority:

 • is not entitled to take those standards into further consideration; and

 • must not impose a condition of consent that has the same, or substantially the same, effect as
  those standards but is more onerous than those standards.28

While the Act does not expressly prevent a consent authority from refusing a development application outright 
when it complies with a non-discretionary development standard, such provisions can be inserted into an 
environmental planning instrument. 

An environmental planning instrument also may allow fl exibility in the application of a non-discretionary 
development standard, in the same way that the Queensland system allows for non-complying “impact-
assessable” development. 

While we see wide potential for “non-discretionary” development standards to be used to remove regulatory risk 
from the planning system, as a starting point, we suggest the following measures be adopted:

 • any development proposal that meets the height controls and fl oor space ratios set out in a local 
  environmental plan should not be capable of being refused or conditioned on the grounds of 
  height, density or scale;31  and

 • any proposal for residential apartment development that meets any development standards set 
  out in or under the State Environmental Planning Policy No 65—Design Quality of Residential Flat  
  Development should not be capable of being refused or conditioned in relation to the issues  
  intended to be addressed by those development standards.32 

26  Western Australia Planning Commission, <http://www.planning.wa.gov.au/WAPC+statements/769.aspx> at 30 June 2009.
27  s 79C(2)-(3).
27  s 79C(2)-(3).
28  s 79C(2). 
29  For example, see:  clause 30A of the State Environmental Planning Policy No 65—Design Quality of Residential Flat 
    Development; clause 29 of the State Environmental Planning Policy (Affordable Rental Housing) 2009; and Part 7 of the State           
    Environmental Planning Policy (Housing for Seniors or People with a Disability) 2004.
30  s 79C(2)-(3).
31  See clause 29(1) of the State Environmental Planning Policy (Affordable Rental Housing) 2009 for an example of a similar 
    provision. 
32  See clause 30A(1) of the State Environmental Planning Policy No 65—Design Quality of Residential Flat Development for an
    example of a more narrowly phrased provision. 
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Recommendation 2:  Development that meets standards should be entitled to approval

Any development proposal that meets the height controls and fl oor space ratios set out in a local environmental 
plan should not be capable of being refused or conditioned on the grounds of height, density or scale.  

Any proposal for residential apartment development that meets any development standards set out in or under 
the State Environmental Planning Policy No 65—Design Quality of Residential Flat Development should not be 
capable of being refused or conditioned in relation to the issues intended to be addressed by those development 
standards.  

These provisions can be modelled on Part 7 of the State Environmental Planning Policy (Housing for Seniors or 
People with a Disability) 2004, but should also invoke section 79C(2) of the Act. This change can be made through 
an environmental planning instrument.

The state government should also consider preparing codes as per the “code assessable” development regime 
in Queensland. If the development complies when assessed against the code, a consent authority is obliged 
to approve the application, whether or not conditions are required to achieve compliance. The development 
application can only be refused if the proposal does not comply with the code and conditions cannot overcome 
this defi ciency.33   Code assessable development would not require public notifi cation.

Of course, should the applicant wish to seek approval for development that is outside of the development standards 
stated in the development codes, an alternative assessment pathway must remain available, as in Queensland.  
The applicant is able to demonstrate the merit of the proposal and argue that there is a case to approve the 
development application.  This form of development is known as “impact-assessable development”.34 

Recommendation 3: As-of-right development should be possible in higher density zones

State government prepared codes should be introduced, similar to the Queensland model, and provide for 
“as-of-right” development in high density development in the general residential, high density residential, mixed-
use, local centre, commercial core, business park and enterprise corridor zones.  

As in Queensland, the consent authority would be a public authority (not a certifi er). 

The change can be made through an environmental planning instrument. 

33  Weir, M. 1998.  Performance Zoning: A new infl uence in planning law.  Local Government Law Journal.  Vol. 3. p. 128.
34  England, P.  2005.  Judicial interpretation of planning schemes under the Integrated Planning Act 1997 (Qld): The more things 
    change…Environmental Planning Law Journal.  Vol. 22. p. 283.
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1.3 DEEMED APPROVAL FOR DEVELOPMENT CONSENTS

The NSW Government’s Local Development Performance Monitoring Report 2008-2009 illustrates how long it takes 
to deal with major projects once a development application is lodged.  Projects valued at more than $20 million 
now take an average of 324 days to process, up from 286 days in the previous year. Development applications 
worth $30 million or more now take an average of 370 days to be dealt with - up from a previous fi gure of 300 
days.  

The state government has also contributed to the long processing times by councils.  Eleven per cent of development 
applications are referred to state government agencies by local councils and the average time taken by those 
agencies to deal with the application has blown-out from 49 days in 2007-2008 to 54 days.

We advocate the introduction of “deemed-to-comply” or “deemed approval” periods rather than “deemed 
refusal” periods.  The Queensland Government’s new planning legislation, the Sustainable Planning Act 2009, 
introduces a system of deemed approvals for some categories of development.35  

Deemed approval periods are a vastly superior method of ensuring that consent authorities allocate the necessary 
resources to appropriately manage their development assessment functions.  Without deemed-to-comply periods, 
consent authorities lack incentives to quickly deal with development applications.

Recommendation 4: Deemed-to-comply periods should apply

A deemed-to-comply period for development applications should be introduced, so that development consent 
is deemed to be given if no refusal has been issued in a set period. 

This change requires an amendment to the Environmental Planning and Assessment Act. 

1.4 LESS STRATEGIES, POLICIES, PLANS AND GUIDELINES

There are 308 statutory environmental planning instruments currently in force, plus an unknown number of 
“deemed” instruments left over from the pre-1980 legislation.    There are 232 different sets of guidelines to be used 
in the development assessment process.   There are 38 pages of “section 117” directions.  There are an unknown 
number of state government strategies and draft strategies.  On top of this there is a countless multiplicity of 
development control plans, strategies and policies in force at a local government level. 
             
The Environmental Planning and Assessment Act confers incredible, wide-ranging powers on regulators to 
effectively make new laws without any reference back to Parliament.  It is one of the most unaccountable areas 

35  s 79C(2)-(3).

“Development applications worth $30 million or more now take an average of 
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of government in existence – for example - nowhere else does a draft plan – which lacks any formal approval by 
government – effectively deprive people of the use of their land or property.36

The predictability of decision-making should be improved by dramatically reducing the number and breadth 
of strategies, policies, plans and guidelines – the only such documents that should be considered are the fi nal 
policies either approved by the state government or expressly provided for and required by an environmental 
planning instrument, in relation to a specifi c area (e.g. a masterplan).

Recommendation 5: Limits on matters that can be considered

The Environmental Planning and Assessment Act should be amended so that, in relation to any development 
application, the only strategies, policies, plans and guidelines that may be considered in the development 
assessment process are:

 • fi nal state environmental planning policies;

 • fi nal local environmental plans;

 • state government strategies, policies, plans and guidelines approved by the Minister for Planning 
  and available through an on-line internet register mandated by the Act;

 • federal government strategies, policies, plans and guidelines approved by the NSW Minister for 
  Planning under a bilateral agreement with the Commonwealth and available through an on-line 
  internet register mandated by the Act; and

 • local council development control plans specifi cally authorised by either a state environmental 
  planning policy or a local environmental plan.

1.5 COUNCIL DEVELOPMENT CONTROL PLANS

Council instituted development control plans (DCPs) are a key reason for a lack of development in NSW.  

Traditionally, development control plans were merely one factor for consideration in a complex decision-making 
process.  It was customary, and expected, that many developments would be approved even when they did not 
comply with the letter, or even spirit, of a development control plan.

This was common practice, in part, because it recognised that development control plans were not particularly 
robust documents.  They had often been prepared without the involvement of developers and therefore often 
ignored the needs and requirements of the end-users of developed property assets.  Consent authorities traditionally 

“The Environmental Planning and Assessment Act confers incredible, wide-ranging powers 

on regulators to effectively make new laws without any reference back to Parliament.”      

36  Terrace Holdings Pty Ltd v Sutherland Shire Council [2003] 129 LGERA 195.
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felt comfortable in approving development contrary to the provisions of a development control plan when they 
felt a good case could be made out. 

However, in Zhang v Canterbury City Council37  the NSW Court of Appeal held that: 

 The consent authority has a wide ranging discretion - one of the matters required to be taken into account 
 is “the public interest” - but the discretion is not at large and is not unfettered. [The DCP] had to be 
 considered as a “fundamental element” in or a “focal point” of the decision-making process.38 

In that matter, a consent authority dealt with a proposal for a brothel, on the basis that a refusal was only warranted 
when the impact of the presence of a brothel was demonstrated.39  Many would regard this as a common-sense 
approach.  However, the consent authority ran afoul of pre-determined DCP ‘standards’ which required refusal 
even when there was no evidence of adverse impacts.  The Court concluded that this common sense approach 
could only be supported if there were no “standards” which the decision maker had to take into account.40  
It was said that

 evidence, or rather the absence thereof, about actual effects [of development], was not entitled to 
 determinative weight, without regard to the presumptive “standard” ....41

While Zhang was about a brothel, this approach is now routine and has been applied for developments as varied 
as multi-unit residential development;42 late night trading of entertainment venues;43 alterations to individual 
dwellings;44 and industrial premises.45  

The Court of Appeal recently re-affi rmed the Zhang approach, saying the case had “authoritatively considered” 
this issue.46   

 In this recent case the Court made it very clear a decision-maker was not entitled to take the view that 
 the standards set by the DCP were inappropriate for reasons of general policy.47 

It is odd that a development control plan should be the “fundamental element” in, or a “focal point” of decision-
making, when it is merely one of nine specifi c heads of consideration, nominated by the Act’s section 79C(1), and 
each of these considerations is likely to confl ict with each other and require a signifi cant degree of balancing.  We 
don’t presume to disagree with the Court of Appeal as the interpretation of the existing law, but we do think the 
law needs to be changed. 

37  (2001) 115 LGERA 373.
38  Zhang v Canterbury City Council (2001) 115 LGERA 373 at 386-7 (Spigelman CJ); Meagher and Beazley JJA concurred. 
    I agree with Spigelman CJ. 
39  Zhang v Canterbury City Council [2001] NSWCA 167 [76]; (Spigelman CJ); Meagher and Beazley JJA concurred.
40  Ibid.
41  Zhang v Canterbury City Council (2001) 115 LGERA 373 at 387 (Spigelman CJ); Meagher and Beazley JJA concurred. 
42  For example, see Longhill Projects Pty Ltd v Parramatta City Council [2010] NSWLEC 1040 [19]; Planit Consulting v Tweed Shire 
    Council [2009] NSWLEC. 1383 [57]; Moore v Kiama Council [2009] NSWLEC 1362 [51]; Skyton Developments Pty Ltd v the Hills      
    Shire Council [2009]NSWLEC 1299 [39].
43  For example, see Moonlight City Pty Ltd v Council of the City of Sydney [2010] NSWLEC 1004 [23].
44  For example, see Pietranski v Waverley Council [2009] NSWLEC 1278 [17].
45  For example, see Botany Bay City Council v Premier Customs Services Pty Ltd [2009] NSWCA 226 [5] (Macfarlan JA).
46  Ibid [24].
47  Botany Bay City Council v Premier Customs Services Pty Ltd [2009] NSWCA 226 [27] (Macfarlan JA); Ipp JA and Hoeben J 
    concurred.
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In fact, as the law stands, development standards in a DCP can effectively prohibit a development,  even when 
the local environmental plan allows an application to be made for the development.48   

It’s worth contrasting the differing approaches between NSW and Queensland. In Queensland, the presence of a 
code creates a legally enforceable right for a development applicant to insist on the approval of their proposal, 
provided it satisfi es the code (and the applicant is still entitled to a merit assessment in the event that the code if 
not complied with).  In NSW, it is unlikely that any proposal inconsistent with a DCP will get serious consideration, 
while there is no legal certainty that even proposals that are consistent with a plan will be approved.  

Leslie A Stein, a barrister and former Chairman of the Western Australian Town Planning and Appeal Tribunal and 
former Chief Counsel to the Sydney Metropolitan Strategy, commented on the subject of ‘standards’ in his work: 
Principles of Planning Law, published by Oxford University Press.49  Stein observed that

 [i]t is always the case that a discretion to vary creates an exception that is applied in limited circumstances; 
 there is a tendency to gravitate to the rule.  The origin of the development standard and questions of 
 whether it is based on a sound town planning principle, or whether better standards could be found, 
 are no longer considered in the application of the tandard; the standard is free of any philosophy 
 or principle.....[T]he reason behind the rules should require examination in particular cases.

 The tendency towards rigid enforcement of rules expressed as development standards is perhaps the 
 most frustrating and destructive aspect of planning.50   
  
The House of Lords (in its capacity as the highest court in the United Kingdom), in another context, has challenged 
the kind of rigid thinking that now dominates development assessment in NSW:

 [H]ard and fast rules should have no place when deciding questions of practical convenience.  There is a 
 place for guidelines, and for prima facie rules, or residual rules.  But circumstances in individual cases vary 
 infi nitely.  If convenience is the governing factor, then at some point in the system there should be space 
 for a discretionary power, to be exercised having regard to all the circumstances.51   
 
In NSW the fact that a development control plan can both effectively prevent the goals of a local environmental 
plan being achieved and considerably devalue land should be a cause for public concern. 

48  North Sydney Council v Ligon 302 Pty Ltd [No. 2] (1996) LGREA 23.
49  L Stein, Principles of Planning Law (2008).
50  L Stein, Principles of Planning Law (2008) 76-77.
51  Reg v Wicks [1998] AC 92.
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The solution is straightforward.

Firstly, the government should use its powers to immediately limit the scope of matters that can be covered by 
a development control plan (DCP).  The scope of development control plans should be limited to a necessary 
response to a short list of issues.

Secondly, development controls plans should not be proscriptive.

Thirdly, development control plans should only be one factor for consideration in development assessment and 
that it should be given no special weight above other factors of consideration.

Finally, a development applicant should be entitled to argue, that the requirements of a development control plan 
will adversely impact on the feasibility of development envisaged by the local environmental plan. If it established, 
a consent authority should be obliged to modify or set aside the requirements of the development control plan.  
We note that other jurisdictions allow such arguments to be made.52 

Recommendation 6: Limits on the scope and use of development control plans

The scope of matters that can be covered by a development control plan (DCP) should be strictly limited.  
Such plans should not be proscriptive. Such plans should only be one factor for consideration and should be 
given no special weight above other factors of consideration. A development applicant should be entitled to 
argue, that the requirements of a DCP will adversely impact on the feasibility of development envisaged by the 
local environmental plan, and if established, a consent authority should be obliged to modify or set aside the 
requirements of the DCP.

This change requires an amendment to the Environmental Planning and Assessment Act. 

1.6 CONFISCATION OF PROPERTY RIGHTS

NSW has had diffi culty in attracting investment in recent years, in part, because of the enormous discretion wielded 
by planning authorities.  The planning system, with its arbitrary decision making and unpredictable levies, has 
weakened the link between land ownership and the ability to create value by developing land.

A lack of respect for property rights is endemic in NSW, but there have been recent deliberate actions taken 
by the NSW Government to expressly reverse longstanding statutory protections safeguarding property rights.  
However, before we get into the detail of these three recent changes it is worth clearly setting out the value of 
property rights.  

Firstly, we note that property rights are, unquestionably, human rights.  Most major human rights documents set out 
to protect private property rights.53 

52  “If the board (of variance) can reasonably conclude that a zoning regulation practically destroys or greatly decreases the 
    value of a price of property, it may vary the terms of the ordinance ...”: Culinary Institute of America v Board of Zoning Ap
    peals of City of New Haven et al, 143 Conn 257, 262 (1956) 121 A 2nd 637 (1956).
53  For example, see: article 17 of the Universal Declaration of Human Rights adopted by the United Nations General Assembly 
    in 1948; article I, §10 and the fi fth and fourteenth amendments to the United States Constitution; the Canadian 
    Expropriations Acts; article 1 of the European Convention on Human Rights which, in the United Kingdom, has been adopted 
    through the Human Rights Act 1998; Section 25 of the South African Constitution; and Section 51(xxxi) in the Australian 
    Constitution.
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Secondly, as has been stated by the United States Supreme Court, the right not to be deprived of property prevents 
the government from forcing some people to alone bear public burdens which, in all fairness and justice, should 
be borne by the public as a whole.54

Thirdly, there are strong economic arguments for high-level and serious protection of property rights . 
Economist, Frank Michelman, 55 asks

 [w]hen a social decision to redirect economic resources entails painfully obvious opportunity costs, how 
 shall these costs ultimately be distributed among all the members of society?  Shall the losses be left with 
 the individuals on whom they happen fi rst to fall, or shall they be “socialized?56

Michelman argues that losses should be socialised when it would be either ineffi cient or unjust to allow the 
government to take the property without compensation. The principal economic explanation for the compensation 
requirement is that otherwise the government would take an ineffi ciently large amount of property-- that is, the 
price system provides an effi cient discipline on the government’s “consumption” of private property.57  Both 
effi ciency and fairness are also invoked to limit the ability of government to expropriate property of politically 
vulnerable groups and individuals.58 

There has been an increasing tendency for NSW to use town planning laws as a mechanism for seizing private 
property rights and using the rights for public purposes, without compensation. Three recent and current examples 
are set out below.

1.6.1 Taking land for a public purpose, but giving no compensation

Section 27 of the Environment Planning and Assessment 1979 (NSW) was introduced with the Act in 1980 and 
remained unamended until 2006.  During that period the section relevantly provided as follows:

 Where an environmental planning instrument reserves land for use exclusively for [public] purpose…that 
 environmental planning instrument shall make provision for or with respect to the acquisition of that land 
 by a public authority…

The policy basis for the section is fairly obvious. That is, if land is required for a public purpose then the fi nancial 
burden of fulfi lling that purpose should fall on a public authority rather than the private land owner who happens 
to own the land at the time.

54  Armstrong v. United States, 364 US 40, 49 (1960).
55  Property, Utility, and Fairness: Comments on the Ethical Foundations of “Just Compensation” Law, 80 Harv. L. Rev. 1165 (1967)   
    (succinctly explained and analysed In  Michael A. Heller & James E. Krier, Deterrence and Distribution in the Law of Takings,  
    112 Harv. L. Rev. 997 (1999)).
56  Property, Utility, and Fairness: Comments on the Ethical Foundations of “Just Compensation” Law, 80 Harv. L. Rev. 1165   
    (1967), 1169.
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Without the section, land could be sterilised for future public purposes and the private land owners could do 
nothing but continue to be responsible for the land, bear all costs of the land (including rates and taxes) and wait 
to see whether any public authority would ultimately wish to acquire the land.

In 2006 the Environmental Planning and Assessment (Reserved Land Acquisition) Amendment Act  commenced.  
In essence, the law was amended so that an owner, whose land had been reserved exclusively for a public 
purpose, could only require that land to be acquired in limited circumstances.  

Under the revised rules an owner can only require the government to acquire (and therefore pay for land 
rendered useless by government decree) if the owner is able to establish that they would suffer hardship if it was 
not acquired.  

The net result is that the underlying policy rationale for the original law is set aside, unless the owner can establish 
“actual hardship”.  The law makes it very diffi cult for a corporation to satisfy the hardship test – even though 
corporations are owned by people who have a legitimate right to expect their property rights will be respected. 

The fundamental principle should be that where land is required for a public purpose it is the owner that should be 
entitled to have the authority to either remove the reservation, or acquire the land.

Recommendation 7: Payment for private land reserved for public purposes

Where land is reserved exclusively for a public purpose the owner should be given the right to serve a notice on 
the public authority identifi ed.  The notice would require that the public authority either acquire the land or lift the 
reservation. 

This change requires an amendment to the Environmental Planning and Assessment Act.

It’s worth noting that if there was constitutional protection for private property rights,59  as there is in the United 
States, no Australian government would have the power to expropriate private land through a rezoning.  According 
to the United States Supreme Court:

 Where “permanent physical occupation” of land is concerned, we have refused to allow the government 
 to decree it anew (without compensation), no matter how weighty the asserted “public interests” 
 involved...--We believe similar treatment must be accorded confi scatory regulations, i.e., regulations that 
 prohibit all economically benefi cial use of land ...60 

59  While there is some constitutional restraint on the Federal Government under section 51(xxxi) of the Constitution, this does 
    not extend to state governments.
60  Lucas v South Carolina Coastal Council, 505 US 1003; 112 S. Ct. 2886; 120 L. Ed. 2d 798 (1992), Scalia J.
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1.6.2 Stealing the existing use rights of landholders

“Existing use” rights are a landowners’ right to continue a land-use or operate a business that pre-date current 
planning controls.  

Such provisions provide stability and certainty to property ownership.  Without strong existing use rights, every new 
planning scheme is retrospective – potentially shutting down existing businesses or throwing people out of their 
homes. In the absence of existing use rights, governments are free to rezone (for example), high density residential 
land to low density; or commercial offi ces to light industrial.  Strong existing use rights give a purchaser of land 
protection from arbitrary changes in a planning scheme that could either prohibit the current land uses on a site 
or steal away the future development potential of a site.  In essence, these provisions give a land purchaser some 
assurance about what they’re purchasing. 

Until 2006 NSW law allowed existing land-uses (such a business or a home) to be enlarged, expanded or intensifi ed, 
altered, extended, rebuilt, or be changed to another use, including a use that would otherwise be prohibited 
under the Act.61 Existing use rights arise when the use of a site is prohibited by a planning scheme introduced after 
the ‘use’ commenced on the land.

While development consent was still required for ‘existing use’ re-development, the approval could be granted 
even if it was prohibited by a planning scheme that was made after the existing use right arose.62  It was even 
possible to totally re-build buildings in accordance with existing use rights, even though a planning scheme had 
prohibited the given use after the existing use rights arose.63  

In 2006 and 2007 the NSW Government changed the law to dramatically narrow the scope of existing use rights for 
landholders.64 These changes meant such changes to use are now prohibited outright if they:

 • involve anything more than minor alterations or additions;

 • involve an increase of more than 10 per cent in the fl oorspace;

 • involve the rebuilding of the premises;

 • involve a signifi cant intensifi cation of that existing use; or

 • relate to premises that have a fl oorspace of 1,000 square metres or more.

What’s more, an existing commercial use that had been subsequently prohibited by a planning scheme could 
only be changed to another commercial use (and not to a prohibited light industry or residential use).  Similarly, 
an existing light industrial use could be changed to another commercial or light industrial use, but not a prohibited 
residential use.65 

Aside from the fact that the changes were an outrageous, retrospective, interference in the rights of many 
thousands of landowners across NSW, they were completely unnecessary.  The previous law had required that 

61  Cl 41, Environmental Planning and Assessment Regulation 2000 published in Gazette No 117 of 8.9.2000, p 9935.
62  Ibid cl 42 and cl 43.
63  Ibid cl 44.
64  Environmental Planning and Assessment Amendment (Existing Uses) Regulation 2006 and the Environmental Planning and 
    Assessment Amendment (Existing Uses) Regulation 2007.
65   Environmental Planning and Assessment Regulation 2000, cl 41(1) (as amended by the Environmental Planning and 
    Assessment Amendment (Existing Uses) Regulation 2007).
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a development application could be lodged and dealt with on its merits.  That previous law still provided plenty 
of scope for a consent authority to deny development approval if a new proposed land-use (put forward under 
existing use rights) was inconsistent with good planning principles.66

This is no academic debate.  NSW planning schemes can and are changed to the detriment of the existing 
development potential of a site.67 Any investor in NSW must now factor in the risk that development potential of 
land could be stolen overnight through a rezoning without compensation for any loss of value. 

Recommendation 8: Protection of existing use rights

The Environmental Planning and Assessment Regulation provisions on existing use rights should be returned to their 
pre-2006 state. 

1.6.3 Expropriation of private land for commercial development without proper 
compensation

In 2008 the NSW Government amended the Transport Administration Act 1988.  It created a new government 
corporation, “Sydney Metro”.  One of the powers assigned to this new corporation was the power to compulsorily 
acquire land.  Unusually, it was given the express power to acquire land for future sale, lease or disposal.68 This 
power could be used when Sydney Metro was acting as a developer, including, in the development of new retail 
and commercial premises.69  

The effect of the Land Acquisition (Just Terms Compensation) Act 199170 is that the market value paid as 
compensation to a property owner may be discounted.  The compensation will be discounted if there is any 
increase in value that can be attributed to the “public purpose” for which the land has been compulsorily 
acquired.71  That applies, even when the “public purpose” is the acquisition of land for sale for the purposes of 
property development. 

This allows the Sydney Metro authority to compulsorily acquire private land for development, arrange for a rezoning 
from government while the land is in the authority’s hands, and then on-sell that land to third parties; pocketing the 
uplift in land value as a result of the rezoning. 

66   Bonim Stanmore Pty Ltd v Marrickville Council (2007) 156 LGERA 12.
67   For an example of down zoning in action see GPT Re Limited v  Belmorgan Property Development Pty Ltd [2008] NSWCA
     256.
68   Section 55E.
69   Sections 55C and 55D.
70   Section 56.
71   Walker Corporation Pty Limited v Sydney Harbour  Foreshore Authority [2008] HCA 5.
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Last year, Parliament passed the Land Acquisition (Just Terms Compensation) Amendment Act 2009.  

The effect of this bill is that councils will have wide fl exibility to acquire land for the purposes of re-sale to someone 
else.  There is now nothing stopping them from deciding to acquire, for example, land zoned for detached houses, 
with the express purpose of rezoning the land for retail development and pocketing the uplift in value.

We argue for an alternative approach which would require very different legislation from the two examples cited 
above. 

Recommendation 9: Just terms compensation when land is to be developed

When land is compulsorily acquired for commercial development:

 • Landholders must be entitled to genuine just terms of compensation.

 • Landholder compensation must be valued based on the rezoned value of the land, following the 
  granting of the fi nal development approval, in connection with the urban renewal project.  That 
  is, any consequent land value uplift must fl ow to the landholder, rather than the acquiring state 
  government authority. 

 • The actual transfer of title from the original landholder should not take place until the rezoning is 
  completed and the development application is approved.  This will permit a proper basis for 
  striking a just terms land value.  In the event that the landholder wishes to exit ownership early in
  the process, before these matters are fi nalised, they should be entitled to compensation based 
  on what is known at the time and a subsequent additional payment based on the fi nal increase 
  in land value, arising from the additional permitted development potential.

This change requires an amendment to the Land Acquisition (Just Terms Compensation) Act 1991.

The model proposed by the Urban Taskforce exists elsewhere.  In the United Kingdom, where planning approval 
is granted for additional development on acquired land within ten years after a valuation date, the land owner 
is entitled to the difference between the amount actually received and the amount the landowner would have 
received if the approval had been in force when:

 • the notice to compulsorily acquire was issued; or

 • (in the case of a sale by agreement under the threat of compulsory acquisition) at the date of the
   sale contract.

“This allows the Sydney Metro authority to compulsorily acquire private land for 
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1.6.4 Down-zoning

Down-zoning occurs when the state government changes a statutory plan to reduce the future development 
potential of a site.  

For example, in one recent documented case, a site that permitted large-scale retail development was down-
zoned to only permit retail of 400 square metres.72   The decision to reduce the development potential of the site 
was taken after a developer had announced its intention to build a new shopping centre.

Down-zoning represents yet another method of stealing someone’s property rights. If the right to develop land is 
to be given and taken at the whim of the state, there will be very little incentive to buy land and invest the vast 
amounts of cash necessary to submit a development application. 

Recommendation 10: Compensation when land is to be down zoned

Down-zoning which reduces the development potential of land must necessarily lead to compensation to affected 
landowners for any reduction in the value of land.

Queensland legislation can be used as a model, in this respect (Sustainable Planning Act 2009, Chapter 9, Part 3).

This change requires an amendment to the Environmental Planning and Assessment Act.

1.6.5 Heritage listings

In November 2008 Ashfi eld Council voted to list an unexceptional 1970s townhouse complex as a heritage site, 
despite the objections of some residents.73  In 2007 Parramatta Council attempted to heritage list 12 ordinary 1960s 
and 1970s homes in Toongabbie and Epping.

Owners of heritage listed homes face the devaluation of their property by tens of thousands of dollars.  They are 
also burdened by new restrictions – meaning it is extremely expensive, if not impossible, to undertake even minor 
renovations – such as modifying the kitchen, changing internal walls, or installing a pay TV aerial.  Heritage listings 
don’t just affect the listed property – they can affect neighbours too.

Once a single property in a street is heritage listed, neighbouring properties can be blocked from making changes 
to their homes that alter the streetscape.

“If the right to develop land is to be given and taken at the whim of the 

state, there will be very little incentive to buy land and invest the vast 

amounts of cash necessary to submit a development application.”
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72    GPT Re RE Limited v Belmorgan  Property Development Pty Limited [2008] NSWCA 256.
73    They are located at 32 Chandos St, Ashfi eld.
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Heritage listing can and does occur without the consent of a property owner.  No-one in NSW is safe – suburban 
homes and large sites are all able to be listed as heritage sites without compensation for loss of land value.  The 
risks of an unwanted heritage listing on a development site (or in the vicinity of one) is yet another unquantifi able 
regulatory risk which makes investing in NSW less attractive than in other jurisdictions. 

The best way of protecting the rights of property owners is to pay just terms compensation when decisions are 
made to protect private property. This isn’t a radical idea – it’s what the law provides just across the border in 
Queensland.

  

In Queensland, the Queensland Heritage Act 1992 allows an owner to be entitled to claim compensation if their 
property is listed in a local heritage register.74  A provision of this kind would address many of the ongoing problems 
with the local heritage system here in NSW.

The then NSW Minister for Planning, the Hon. Kristina Keneally MP, once advised us that the Queensland heritage 
compensation provisions may have only been invoked twice in the last 10 years.75  While this point was made to 
support the proposition that such compensation provisions are unnecessary, we argue that it proves the reverse.

The principal economic explanation for the compensation requirement is that, with such a requirement, the 
government would take an ineffi ciently large amount of property -- that is, the price system provides an effi cient 
discipline on the government’s “consumption” of private property.76  The low level of actual compensation 
payments in Queensland, combined with anecdotal evidence from developers operating in that state, suggests 
that when public authorities there are confronted with the need to actually pay the economic cost of a heritage 
listing, they are less likely to pursue listings that generate such costs.   

Conversely in NSW the only brake on the exercise of heritage listing powers is a political not economic one.  
So long as heritage listings do not cause political problems, public authorities are free to keep making them.  
They may continue in this approach irrespective of how expensive they may be to the economy (the costs 
exclusively falling on private property owners).  Politically unpopular groups such as property developers, and 
passive groups such as individual home owners, are likely to be the greatest victims of politically-driven heritage 
listings.   

A further means of protecting the rights of property owners is to provide for an independent review to give affected 
property owners a right of appeal against council decisions to list their home or other property as ‘heritage’.  
This was recommended by an independent review commissioned by the NSW Government and chaired by Ms 
Gabrielle Kibble, a former Director-General, of the Department of Planning.  This option involved allowing the 
appointment of a planning arbitrator to rule on a dispute between a property owner and a council, as to whether 
a proposed local heritage listing should proceed.77 This option was not adopted by the NSW Government.78 

74  s 124.
75  Correspondence to the Urban Taskforce, 30 May 2009.
76  Comparative Constitutional Law: United States/Canada, 7th ed. 6-1.
77  Report of the Independent Expert Panel A Review of the NSW Heritage Act 1977 (2007), page 49.
78  While section 170, to be inserted by the Heritage Amendment Act 2009, allows a council to refer a disputed heritage 
    nomination to an advisory panel, this is no substitute for an appeal.  The council is not obliged to make the referral, it 
    appoints the panel, and it is free to ignore the advice it receives.

“No-one in NSW is safe – suburban homes and large sites are all able to 

be listed as heritage sites without compensation for loss of land value.”
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Recommendation 11: Compensation when property is heritage listed

NSW should adopt the Queensland model where an owner is entitled to claim compensation for the entry of a 
place in the heritage register and introduce a landowners’ right of appeal against decisions to make heritage 
listings, as per the 2008 Kibble review.

This change requires amendment to the Environmental Planning and Assessment Act, the Heritage Act and the 
National Parks and Wildlife Act. 
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2. HIGHEST DEVELOPMENT LEVIES 
IN AUSTRALIA

2.1 THE BURDEN OF LEVIES

Those that argue for levies are mistaken if they believe that developers bear the costs of new or increased 
developer charges.

Modern capital is very mobile.  It fl ows to wherever it gets the best return.  A local developer will not be able 
to secure equity capital for a NSW development if he/she cannot offer the rate of return that is available for 
investments of a similar risk profi le in other states or countries.  In order to ensure that a market rate of return is still 
achieved, a developer will either reduce the amount of money he or she pays for undeveloped land, or increase 
the price paid by the home buyer.  

It is not often possible, in practice, to pay less for undeveloped land for several important reasons.  Many developers 
have already acquired the land and factored in all the charges known about at the time of purchase – in these 
cases it is too late to adjust the price paid to landowners for new or increased charges, yet the development 
cannot proceed unless the necessary rate of return can be earned.  There has been no stability in NSW’s policy on 
development levies at any point in the last 10 years and the policy framework remains uncertain and laden with 
risk today.  

There is also a natural fl oor to land price, below which the owners of undeveloped land will not move.79 This fl oor 
does, in part, refl ect the opportunity cost for other uses of the land – such as rural lifestyle blocks (in greenfi eld) or 
low density housing (in brownfi eld). This is a major factor preventing the development of fragmented land parcels, 
say, on the edge of Sydney.  

Even when development of land is the highest and best use in the long-term, in the short and medium term 
those expectations may not be realisable.  When land holders are very patient, hold minimal debt and originally 
acquired the land at very low prices they may be prepared to wait years or decades before they decide to sell 
their land.  Our experience to date is that such land owners have no diffi culty in waiting for prices to rise to the 
level consistent with their expectations.  Economic models eliminate the short and medium term, and simply look 
at the long term.  This may ignore the fact that the long term could be a 20 year plus horizon.  That kind of delay 
in development would carry enormous social and economic consequences. 

In this debate, economic purists tend to overlook the disproportionate market power given to the landowners by 
planning laws.  For this reason landholders are often able to resist developers’ efforts to pass the cost of development 
charge onto them through a lower land acquisition cost.  Land owners enjoy disproportionate market power 
because appropriately zoned land (both in greenfi eld and brownfi eld areas) tends to be drip fed by the planning 
system into the market.

This generally means there is only one party left who must pay for an increased developer charge – the home 
buyer (or commercial/retail/industrial end user).80  

79  F E Huffman, A C Nelson, M T Smith and M A Stegman, “Who bears the burden of development impact fees?” Journal of the 
    American Planning Association (1998) 54, 59-55.
80  CJ Delaney and MT Smith, “Impact fees and the price of new housing: an empirical study”, American Real Estate and Urban 
    Economics Association Journal (1989) 17, 41-54; CJ Delaney and MT Smith, “Pricing implications of development exactions
    on existing housing stock”, Growth and Change (1989) 20, 1-2; L D Singell and J H Lillydahl, “An empirical examination of the 
    effect of impact fees on the housing market”, Land and Economics (1990) 22, 431-438; M Dresch and S M Sheffrin, “Who 
    pays for Development Fees and Exactions”, Public Policy Institute of California (1997).
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However, often a home buyer cannot afford a new or increased levy.  That’s because there is a ceiling on the 
price that home buyers are able to pay, i.e. their borrowing capacity.  The maximum amount that home buyers 
are able to borrow is, in turn, based on their income. Without increases in income, home buyers are unable to 
pay more for new homes.  As a result, any project which cannot be delivered at a price home buyers currently 
can afford simply doesn’t get built.81 An increase in costs from a new developer charge cannot be passed onto a 
home buyer until home buyers’ borrowing capacity increases enough to pay for the levy.  

Where a portion of the market can afford to pay the levy, developers may need to release serviced lots (or stage 
higher density development) more slowly so as to ensure that the price does not fall below the threshold necessary 
to recovery development levies. 

2.2 LOCAL COUNCIL INFRASTRUCTURE CHARGES

In NSW a major source of funding for local government are the rates and charges.  The amount that can be raised 
fundamentally impacts on local government’s ability to provide infrastructure and services.  Since 1977, council 
rates in NSW have been regulated by the state government based on a philosophy that was to encourage restraint 
and exercise control over expenditure.  This approach relied upon state government regulation that “pegged” 
rates each year to a maximum amount. 

Local councils are being asked to do more with less funding, and councils across the state are being forced 
to make some very hard decisions when it comes to service and infrastructure provision.  Without appropriate 
funding, local councils are either forced to leave existing infrastructure to deteriorate, not provide additional 
services and/or facilities or seek an alternative source of funds.

Finding an alternate source of funding has been the preferred option of local councils and unfortunately, the 
preferred vehicle has been development levies.  Development contributions are being relied upon to fund a 
signifi cant proportion of local infrastructure and services.  In some cases, the provision of local infrastructure is 
being provided entirely by development levies of some type.  This type and level of taxation on development 
has without doubt caused a slowing of development activity, particularly in the residential sector, which has 
contributed to the current collapse in NSW private sector property development.
  
It has been widely reported that

 without the extra income the councils will have to let rundown facilities deteriorate further, or appeal to 
 federal and state governments to bail them out.82 

“This generally means there is only one party left who must pay for an increased 

developer charge – the home buyer (or commercial/retail/industrial end user.” 

“This generally means there is only one party left who must pay for an increased
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81  A Skaburskis and M Qadeer, “An empirical estimation of the price effects of development impact fees”, Urban Studies 
    (1992) 5, 653 – 667. This study found that lot prices were increased by 1.2 times the value of the development impact fees.  
    This was attributed to the delay in development by the introduced of a fee, which led to a rise in prices.
82  Grennan, H.  Sydney Morning Herald July 29, 2008 accessed from http://www.smh.com.au/articles/2008/07/28/
    1217097148488.html
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There are already numerous councils who are carrying an infrastructure backlog that far exceed their ability to 
fund.  Council rates don’t come close to providing the funds needed to meet current service and infrastructure 
needs, let alone meeting future needs.83   The additional funding from the upper tiers of government has not been 
forthcoming and the ability to raise additional funds through rate increases has been constrained, hence local 
governments have sought private funding for public infrastructure.84 

The Federal Government’s independent economic advisor, the Productivity Commission, prepared a report titled 
Assessing Local Government Revenue Raising Capacity. It revealed that Baulkham Hills Shire Council, Mosman 
Municipal Council and Willoughby City Council had each admitted that rate pegging creates an incentive to 
increase fees and charges as an alternative source of revenue to rates.85 We have heard the same admission on 
many occasions in our discussions with council representatives.

There is no denying it: rate pegging has made councils reliant on developer contributions to supplement income 
for the provision of infrastructure and services.  

This is most obvious in the growth areas of Sydney where pressure for additional infrastructure and services is at 
its greatest. For example, the draft section 94 plan exhibited for North Kellyville proposed a contribution of up 
to $50,700 per dwelling.  Contributions have been used by some councils to stop development in an area by 
imposing massive taxes that make it impossible for projects to make a commensurate return on risk.

Regretfully, in NSW there is a very broad basis for councils to recover their costs through developer charges. 
The Productivity Commission has found that: 

 New South Wales and Victoria appear to have the most fl exible legislative arrangements for accessing 
 developer contributions, with legislative scope to levy for a broad range of economic and social 
 infrastructure needs (such as public transport, child care centres, libraries, community centres, recreation 
 facilities and sports grounds) beyond basic infrastructure. Other jurisdictions may not have scope to apply 
 a levy for these facilities.86 

The recent “reforms” to section 94 contributions do little to narrow the scope of the projects that can be funded 
by these charges.  In fact, more than 90 per cent of the funds currently raised by these charges will continue to be 
raised under the new regime.  Any (limited) savings are not being passed back to developers – instead councils 
are simply increasing the contribution required for those matters that are permissible.  

The so-called $20,000 per lot “cap” has failed.87 Nineteen local councils have been given NSW Government 
approval to exceed the “cap” on local council charges and are levying as much as $80,000 a home.

Seven councils are still imposing a levy of $50,000 or more on new homes. Yass Valley Council has the state’s 
highest levy with an impost of $80,000 per home.  Sydney’s highest-taxing council is Pittwater, where the charge is 
now $62,000 a home.  

83  Dollery, B., Wallis, J. & Allan, P. (2006)  The Debate that Had to Happen But Never Did: The Changing Role of Australian Local 
    Government, Australian Journal of Political Science,41:4,553 — 567
84  Cannadi, J. & Dollery, B. (2005) An Evaluation of Private Sector Provision of Public Infrastructure in Australian Local Govern
    ment.  Australian Journal of Public Administration.  64 (3):  112-118.
85  Productivity Commission (2008) Assessing Local Government Revenue Raising Capacity: Productivity Commission Research 
    Report April 2008 112
86  Productivity Commission (2008) Assessing Local Government Revenue Raising Capacity: Productivity Commission Research 
    Report April 2008 172.
87  The “cap” was announced by the then Premier of NSW, Nathan Rees, in a media release: “Premier announces plan to 
    kick-start housing construction”, 17 December 2008. 
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Camden Council charges $59,000 a home while Ku-ring-gai and The Hills both charge $54,000 a home.  Hawkesbury 
Council levies new homes at a rate of $51,000 each while Shoalhaven Council charges $50,000.  Twelve other councils 
are charging well above the state government’s $20,000 cap, including Blacktown ($44,000), Campbelltown 
($41,000), Leichhardt ($40,000), Wyong ($35,000), Liverpool ($31,000) and the City of Sydney ($27,000).

The most recent cross-jurisdictional data on the relative size of development levies is provided by a 2009 study by 
the AEC Group.88 The AEC report pinpoints the average Queensland local council development levy at $22,300 
per home, it reports that the low-end of the range is $10,000 a home and the high end of the range is $40,400 a 
home.  It’s evident that the key growth councils in NSW are, in many cases, levying well above even the high end 
of the Queensland counterparts.

A study by the consultancy fi rm Integran examined Victorian greenfi eld areas and concluded that, for a residential 
lot yield of 15 dwellings per hectare, infrastructure contributions per lot excluding state infrastructure contributions 
could equate to approximately $14,500 per dwelling.89 Victorian levies are a mere fraction of the equivalent NSW 
charges.  

Local council levies in infi ll/brownfi eld areas should be capped to a fi xed percentage of construction costs 
(1 per cent).  This percentage rate is consistent with the intent of the original legislation.90

In greenfi eld areas, local councils should be prohibited from imposing any charge themselves and instead their 
infrastructure works should be funded by the state, drawing on the revenue it received from a percentage-based 
levy state infrastructure contribution proposed below.  

In the event that this is unacceptable to the government, the next best solution is for local council levies in 
greenfi eld areas to be genuinely capped by the state government (not the meaningless $20,000 “cap” now in 
force).   This levy would still only be payable on the fi nal sale of land along with any state infrastructure contribution.  
The payment could be made to the Offi ce of State Revenue by the developer, who would in turn, pass it onto the 
council.  

The levy will only be paid once on each parcel of land sold (i.e. no further levy will be payable on subsequent re-
sales).  Land sales between developers prior to the issue of a subdivision certifi cate will not attract the levy (i.e. it 
will only be payable once lots are actually subdivided and sold individually).  
     

88  AEC Group, Benchmarking of Infrastructure Charges Queensland High Growth Councils and Selected Interstate Examples:
    Amended Final Report: November, 2009 (2009).
89  Integran, Infrastructure Charges Comparison Report:  Report prepared for Gold Coast City Council (2009).
90  City of Sydney Act 1988; Environmental Planning and Assessment Regulation 2000.

“Seven councils are still imposing a levy of $50,000 or more on new homes.”
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contributions could equate to approximately $14,500 per dwelling.”
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Councils should be given greater freedom to use their broader rate base to fund the costs of infrastructure and 
population growth.  This will require either the abolition, or relaxation, of rate pegging.  In the absence of council 
amalgamations there may also need to be a mechanism to allow rate-payers in councils with relatively modest 
growth projections to contribute to the cost of infrastructure provision in council areas with extremely high levels 
of anticipated growth. 

In 2007 the NSW government promised that the Minister for Planning or his/her delegate would approve section 
94/section 94A plans and amendments to plans.91 The government has failed to deliver on this commitment.  
Instead it has only required the Minister to approve items that do not fall into a very broadly defi ned list or above 
$20,000.  This approach has created incentives for many councils to increase their levies to just short of $20,000, in 
the knowledge that they have a green light from the state government. 
     
As local environmental plans need to be signed off by the Minister or delegate, all local council contributions plans 
need a similar check and balance, otherwise the intent of a local environment plan can be too easily defeated 
by a punitive contributions plan. 

Recommendation 12: Reform of local council development levies

Local council levies in infi ll/brownfi eld areas should be capped to a fi xed percentage of construction costs
(1 per cent).  

In greenfi eld areas, local councils should be prohibited from imposing any charge themselves and instead their 
infrastructure works should be funded by the state.

Councils should be given greater freedom to use their broader rate base to fund the costs of infrastructure and 
population growth. 

As local environmental plans need to be signed off by the Minister or delegate, all local council contributions plans 
need a similar check and balance.

These reforms can be implemented by changes to the Environmental Planning and Assessment Regulation, a 
ministerial direction and amendments to the Local Government Act.

2.3 STATE INFRASTRUCTURE CONTRIBUTIONS

2.3.1 Western Sydney

In the Western Sydney growth centres, new homes are burdened by a  state government levy of $11,000 each, 
which is set to rise to $17,000 each by June 2011.  The levy is the same irrespective of the value of the property.  

The market price for housing, commercial, retail and industrial property is set with regard to similar properties in the 
vicinity and elsewhere.  If the costs imposed by a rigid formula, and fl at dollar fee per lot or hectare, are too high 
land production is sterilised. 
  
91 See the NSW Treasury presentation to stakeholders, October 2007 and the Department’s own planning circular released in 
   November 2007.  
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The viability of any land release effort may be seriously undermined by an infrastructure charge that is set in 
isolation of market conditions and the fi nal sale price of land.  Additionally the existing system of fl at charges is 
not related either to the actual cost of infrastructure in a particular region or the capacity of the land to bear the 
charge.   

Greenfi eld sites would be better served by a percentage levy on the fi nal sale price of land. This will ensure that in 
areas where the market price is lower, the burden of the charge is proportionally lower.

A fl at charge artifi cially exaggerates the cyclical nature of the market.  When property prices fall, a fi xed dollar 
(fl at) charge does not fall (unlike some other costs, such as marketing and some construction costs).  This leads to 
a disproportionately rapid fall-off in investment in diffi cult market conditions.  Conversely when property prices are 
rising, development activity will be higher than normal.  Government taxes and charges should not accentuate 
the boom and bust of the property cycle, but should act in a stabilising way to get a more even spread of 
economic activity over time.  

A major diffi culty with the existing system of charges has been that the payment is required too early in the 
development process.  Even when the charges are affordable, the timing of the payment makes fi nancing very 
diffi cult.  The developer does not have suffi cient real estate available to secure the debt made necessary by the 
charges.  The fi nancing distortion can be removed if the charges that are payable only fall due when the developer 
actually receives fi nal payment for the developed land from the end-user. In December 2008, the government 
announced that developers would have the right to defer payment of the state infrastructure contribution, but the 
necessary “determination” giving effect to this decision has still not been published.  

The legal burden for the payment of the percentage levy will fall on the developer, and the payment will be paid 
on the transfer of title (that is, at settlement).  This arrangement takes advantage of the government’s existing 
revenue collection machinery.  The developer will pay the levy amount to the Offi ce of State Revenue and the 
purchaser will pay the stamp duty owed.  The levy will only be paid once on each parcel of land sold (i.e. no 
further levy will be payable on subsequent re-sales).  Where a home or other building has been constructed on the 
land prior to sale, the sale amount will be discounted by the construction cost of the building. Land sales between 
developers prior to the issue of a subdivision certifi cate will not attract the levy (i.e. it will only be payable once lots 
are actually subdivided and sold individually).  

The actual dollar amount raised by any percentage greenfi eld levy needs to be a great deal lower than the 
$17,000 per home lot that will apply in the Western Sydney growth centres by June 2011. The ability of the market 
to sustain a given revenue target should also be factored into decisions about the percentage level, rather than 
just the costs of the infrastructure.

By way of comparison, there has been considerable controversy in Victoria about the introduction of the new 
growth areas infrastructure contribution on Melbourne’s fringe.  This levy amounts to around $6,000-$7,000 a home 
lot; close to one third of the anticipated June 2011 Western Sydney levy.     

It is also important that the new scheme has the conventional checks and balances.  This means any percentage 
rate set by the government should either be set under a regulation that is subject to parliamentary review and 
(potential) disallowance, or independent oversight of the Land and Environment Court.   Additionally, a requirement 
to pay a particular state infrastructure contribution should be able to be disallowed or amended by the Land and 
Environment Court on appeal because it is unreasonable in the particular circumstances of that case. 
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For each region/sub-region/area (however defi ned) to be levied there should be a requirement for a publicly 
available plan, akin to the current section 94 contributions plans required of councils. 

2.3.2 Defacto state infrastructure contributions

Since 2007 the NSW Government has been progressively introducing a new defacto state infrastructure contribution 
regime outside of the growth centres.92  These new local environment plan provisions grant rezonings, but make
the rezonings less meaningful because a new arbitrary power is created for the Department of Planning to impose 
infrastructure charges without even the threadbare safeguards of the existing state infrastructure contribution 
statutory framework. 

For example, the new requirements mean that development approval for a rezoned land use cannot be given by 
the local council unless the Department of Planning signs off on a fi nancial contribution to transport, education, 
health and emergency services normally provided by the state.93 

By using local environmental plans (LEPs) to impose compulsory infrastructure levies, key provisions of the existing 
scheme are circumvented in particular:

 • The Minister is not obliged to make a determination of the level of development contributions 
  up-front. Instead the Director-General of the Department of Planning makes a decision on 
  compulsory charges specifi c to each individual development application.  This reduces the 
  transparency and certainty.  The lack of up-front information acts as a disincentive to invest.
  
 • There is no obligation on the government to publicly exhibit the proposed charges or consult with 
  land owners or other relevant stakeholders. Again this increases the perception that charges are 
  arbitrary.

 • There is no express obligation for the contribution to be “reasonable”.

 • There is no obligation to identify a special contributions area or any similar area to which the 
  contributions relate. 

 • There is no requirement that the funded infrastructure be within a particular area. 

 • There is no requirement for the decision on the quantum of charges to be made publicly 
  available. 

92  For example see: Camden Local Environmental Plan No 74—Harrington Park cl 38; Hawkesbury Local Environmental Plan 
    1989 cl 55; Maitland Local Environmental Plan 1993 cl 55; Parry Local Environmental Plan 1987 cl 41; Tamworth Local 
    Environmental Plan 1996 cl 55; Wyong Local Environmental Plan 1991 cl 42G.
93  Parry Local Environmental Plan 1987 cl 41.    

“[T]here  has been considerable controversy in Victoria about the 
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close to one third of the anticipated June 2011 Western Sydney levy.”
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We ask the government to commit to implementing its system of compulsory infrastructure charges through express 
provisions in the Environmental Planning and Assessment Act, rather than local environmental plans.  This should 
involve adopting the percentage-based framework set out above; in addition to the accountability provisions 
extended by the statutory framework for state infrastructure contribution levies and section 94 contributions.

2.3.3 “Voluntary” planning agreements

“Voluntary” planning agreements have become another means of legalised extortion by public authorities when 
a developer is endeavouring to secure a rezoning.  

The original policy rationale for voluntary planning agreements remains sound.  Planning agreements are designed 
to be a mechanism by which a developer can address a planning authority’s legitimate infrastructure concerns.  
Prior to the introduction of legislative provisions for planning agreements there was no easy mechanism for 
developers to volunteer to pay for infrastructure vital to securing a value-creating rezoning.  The policy rationale 
for such agreements is not changed by the proposal for a percentage-based state infrastructure contribution.

Nonetheless, voluntary planning agreements are being increasingly misused by local councils intent on revenue 
raising.  

 • Development standards (fl oor space ratios, height, etc) are being kept artifi cially low, so as to 
  routinely force a rezoning, a departure from the requirements of a development control plan or 
  application of State Environmental Planning Policy No 1- Development Standards.  This creates an 
  opportunity to demand the signing of “voluntary” planning agreements. 

 • Land owners are punished for not agreeing to planning agreements by the imposition of low 
  value zones.  For example – the imposition of a primary production zone when surrounding land 
  has been rezoned for urban purposes. 

 • Permissible uses are being kept narrow in scope in some areas, again, to force rezonings and 
  create a need for developers to enter into “voluntary” planning agreements. 

There must be a credible right of appeal on spot re-zoning decisions, possibly involving a regional panel, when a 
proponent is able to argue that the re-zoning is consistent with a published strategy.  This is necessary to avoid the 
use of planning agreements to extort disproportionately high ‘voluntary’ levies from developers prior to rezoning 
decisions being made (see section 4.3 below for more on this topic).

“...voluntary planning agreements are being increasingly 

misused by local councils intent on revenue raising.”

“By using local environmental plans (LEPs) to impose compulsory 

infrastructure levies, key provisions of the existing scheme are circumvented.”
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Recommendation 13: Reform of state infrastructure contribution levies

Greenfi eld sites would be better served by a percentage levy on the fi nal sale price of land.

The legal burden for the payment of the percentage levy will fall on the developer, and the payment will be paid 
on the transfer of title (that is, at settlement).

The actual dollar amount raised by any percentage greenfi eld levy needs to be a great deal lower than the 
$17,000 per home lot that will apply in the Western Sydney growth centres by June 2011.

This means any percentage rate set by the government should either be set under a regulation that is subject 
to parliamentary review and (potential) disallowance, or independent oversight of the Land and Environment 
Court.   Additionally, a requirement to pay a particular state infrastructure contribution should be able to be 
disallowed or amended by the Land and Environment Court on appeal because it is unreasonable in the particular 
circumstances of that case. 

For each region/sub-region/area (however defi ned) to be levied there should be a requirement for a publicly 
available plan, akin to the current section 94 contributions plans required of councils.

No local environmental plans should be able to require arrangements for the payment of unspecifi ed monies, prior 
to the lodgement of a development application.

These reforms require amendments to the Environmental Planning and Assessment Act.

2.4 STAMP DUTY ON THE CONSTRUCTION OF NEW HOMES

The NSW Government launched a temporary scheme, the Housing Construction Acceleration Program (HCAP), 
on 1 July last year and it is due to end on 30 June this year.  The scheme was originally scheduled to end after six 
months, but in late December 2009 the government announced its extension for another six months.

Under the scheme purchasers of newly constructed homes, other than fi rst home buyers, only pay half the normal 
stamp duty on homes of up to $600,000 in value.  

The scheme was designed to support private sector construction activity during the worst of the global fi nancial 
crisis.  However, its practical value was limited due to the short-term nature of the scheme.  That is, it was originally 
introduced for six months, and then extended for a further six months at the last minute.  In each case, it left 
developers with only six months to take advantage of the scheme.  The average processing time between the 
lodgement of a development application of more than $5 million in value and a decision is an average of 230 
days.94 This means no new development applications could meaningfully be lodged with an expectation that 
approval would come quickly enough to market homes to the public before the HCAP would expire. 

 A longer-term or permanent scheme would have been more useful. 

94  NSW Department of Planning, Local Development Performance Monitoring Report 2008-2009 (2010).
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The stamp duty concessions offered by the HCAP merely (temporarily) bring NSW in-line with Victoria.  In Victoria, 
a permanent feature of the stamp duty regime is that off-the-plan purchasers of new homes only pay stamp duty 
on the land value component of their purchase.95 This tax structure permanently encourages new construction 
activity and off-the-plan purchases.  It assists Victorian developers achieve the necessary benchmarks to satisfy 
the banks’ very tough fi nancing hurdles.

In Victoria, a purchaser of a 57 square metre apartment would pay only $3,500 stamp duty at settlement because 
he/she is only liable for duty based on the land value of the purchase. If the duty had been payable on the full 
contract price (as in NSW) the liability would be $19,000.

The Victorian model also removes the discrimination between:

 • a person who buys an empty block of land and hires a builder to build a home (in this case the 
  home is free of stamp duty in NSW); and

 • a person who buys a house and land from a developer (the land and building bears the burden 
  of stamp duty in NSW). 

In Victoria, stamp duty is not payable on the new building in either of these circumstances. 

Recommendation 14: Stamp duty concession for off-the-plan purchases

The NSW Government should, in-line with Victoria, only require off-the-plan purchasers of new homes to pay stamp 
duty on the land value component of their purchase. That is, no stamp duty should be payable on the portion of 
the new home that was not complete at the time contracts were exchanged. 

This reform would require an amendment to the Duties Act.

95 <http://www.sro.vic.gov.au/sro/SROnav.nsf/LinkView/8F5F78F86966B677CA2575D0002A87C518E490D796850F8ECA2575C1008
    187C7?> at 9 April 2010. 

“In Victoria, a purchaser of a 57 square metre apartment would pay only $3,500 stamp 

duty at settlement because he/she is only liable for duty based on the land value of the 

purchase. If the duty had been payable on the full contract price (as in NSW) the liability 

would be $19,000.”
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3.  AN UNDERSUPPLY OF 
DEVELOPABLE SITES

The planning system limits the supply of appropriately zoned land.  For example, in Sydney there is a very clear 
shortage of land zoned for high density residential uses (in the inner and middle ring suburbs), for single-home 
residential development (fringe suburbs) and for retail uses. There can also be shortfalls in land zoned for high 
intensity employment uses, particularly business parks where offi ce, retail and bulky goods premises are permitted. 
On the other hand there is an oversupply of industrial land in some locations (such as the inner and middle ring 
suburbs of Sydney).

Planning authorities often fail to realise how limited the supply of land is – even without their zoning and strategic 
policy restrictions.

One issue that naturally limits the availability of land is fractured ownership. Where the ownership of land is fractured 
into a number of small parcels it may be very diffi cult and expensive to undertake the complex negotiations and 
resources required to assemble the land into a site large enough to support a major development.  

In one case study cited by an academic study,96 there was a need to unify land originally in fi ve different ownerships 
for a retail development.  Four of these were successfully acquired in a reasonably timely way by negotiation, but 
the fi fth site was a restaurant where the land owner refused to accept a valuation approximating the one obtained 
by the developer.  The restaurant owners – aware of their market power since the remaining four landholders had 
been locked in – demanded and received a payment of three times the valuation in return for their land.   In 
another example cited by the same study, it took two-and-half years to assemble 37 different ownerships to form 
an eight hectare development site for commercial and retail development.97

During protracted negotiations of this kind, the developer faces signifi cant interest (or opportunity) costs to fi nance 
the expenditure necessary to keep the project on-foot while practiced negotiations continue.98  Unsurprisingly the 
above-mentioned study concluded that other developers would be deterred by these experiences and is likely to 
look to develop less problematic sites.  That is certainly our experience in NSW; it is very diffi cult, if not impossible, to 
attract equity capital to a proposed development site where the ownership has not been unifi ed.

In a published study undertaken in Aberdeen and Nottingham in the United Kingdom, 80 sites were identifi ed 
using broad criteria as possible development locations for major retail development.99  On detailed investigation 
12 of the 80 sites offered the potential for development of this kind.  However, this list was whittled down to four, 

“One issue that naturally limits the availability of land is fractured ownership.”

96  D Adams, A Disberry, N Hutchison and T Munjoma (2002) “Retail Location, Competition and Urban Redevelopment”, 
    The Services Industries Journal, 22:3, 135-148, 145.
97  Ibid.
98  This will include employee cost, environmental, architectural, planning and legal consultancies.  Additionally payments to 
    landholders may have to be progressively made in order to secure option agreements as negotiations are fi nalised. 
98  D Adams, A Disberry, N Hutchison and T Munjoma (2002) “Retail Location, Competition and Urban Redevelopment”, 
    The Services Industries Journal, 22:3, 135-148.
99  D Adams, A Disberry, N Hutchison and T Munjoma (2002) “Retail Location, Competition and Urban Redevelopment”, The
    Services Industries Journal, 22:3, 135-148. 
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once sites with fragmented ownership, ground contamination or past planning refusals were taken into account. 
However, of these four sites, only one site met the strategic planning direction that required a truly central location 
for major retail development.  This study is consistent with the experience of developers in NSW, where the majority 
of viable sites for high-demand uses are not available because of zoning restrictions and unhelpful strategic 
policies put in place by the government and/or local councils. 

The key point here is that in any given region of the metropolitan area, even without zoning restrictions, there 
are likely to be few suitable sites ripe for large scale residential, retail or commercial development. This in itself 
will give property owners signifi cant market power when negotiating with developers.  However, when strategic 
policies and zoning controls sterilise the majority of the few viable sites, the very small number of property owners’ 
remaining are in possession of greatly increased market power. 

Hence zoning and strategic policy restrictions reduce competition amongst property owners, and therefore 
increase the price of land available for large development projects. The higher the price, the greater the likelihood 
that developers will either be forced to pay more than they should for a site or that the transaction will simply not 
proceed because the project would not be viable.  

The common refrain from planning authorities whenever this issue is raised is that the developer simply needs to 
‘cop a haircut’ and get on with development at a lower margin.  This perspective is deeply fl awed.  Modern 
capital is very mobile.  It fl ows to wherever it gets the best return.  A local developer will not be able to secure 
capital for a NSW development if he/she cannot offer the rate of return that is available for investments of a similar 
risk profi le in other states or countries.  In order to ensure that a market rate of return is still achieved, a developer 
will need to increase the price paid by the ultimate purchaser of the developed land.  

One reason that NSW has missed out on so much development in recent years is that the ultimate purchaser of 
developed land is often not able to afford to cover the cost of zoning-induced land price infl ation.  For example, 
the buying power of home owners is dictated by interest rates and their borrowing capacity (which is a function of 
their income and bank credit policies).  There is a clear ceiling to how much they can pay for a new home.  In the 
NSW metropolitan area home prices consistently track the borrowing capacity of purchasers because the supply 
of new homes is so poorly relative to underlying demand.100 Essentially, people are paying as much as they can 
afford to for new homes.

The evidence also suggests that the more marginalised groups in society are more heavily hit by zoning restrictions.  
For example, a study by researchers at Cornell University found that low-density only zoning has both historic and 
current connections with racial exclusion.101 

100  This issue is discussed in P Cheshire and S Sheppard, “Land markets and land market regulation: progress towards 
     understanding”, Regional Science and Urban Economics 34 (2004) 619-637, 630-633. 
101  R Pendall, “Local land use regulation and the chain of exclusion”, Journal of the American Planning Association 2000 Vol. 66 
     No. 2,125, 140. 
  

“...zoning and strategic policy restrictions reduce competition amongst property owners, 

and therefore increase the price of land available for large development projects.”
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102  See also the Draft Greater Taree Local Environmental Plan 2008.

“In December 2007, just before Christmas, far-reaching changes were made to the 

Standard Instrument.  The changes signifi cantly strengthened the ‘command and control’ 

approach of the Standard Instrument and the LEPs prepared under it.”

3.1 THE STANDARD INSTRUMENT

Since 2006, the NSW Government has been working towards replacing all existing local environmental plans (LEPs), 
in each local government area, with a new modern plan, compliant with a consistent template set out in the 
Standard Instrument (Local Environmental Plans) Order 2006 (“the Standard Instrument”).
                               
The Standard Instrument is a crucial document for the development of NSW.  It lays down the framework to which 
all future local environment plans (LEPs) must adhere.

Theoretically, the new Standard Instrument will simplify the planning system for residents, businesses and councils, by 
signifi cantly reducing the overall number of LEPs, and by introducing a consistent approach to land use planning 
controls across NSW.

In 2006, the government promised that 155 new plans would be in place by 2011, but it has now revised that 
commitment with a new, less ambitious, timeline for the fi nalisation of just 67 plans.  Of the 12 comprehensive LEPs 
originally promised for completion by March 2008, only two (Liverpool and Muswellbrook) were fi nalised.  Of the 
54 comprehensive LEPs that were originally to be in place by March 2009, only three were fi nalised (Canada Bay, 
Gosford and Goulburn Mulwaree).

In December 2007, just before Christmas, far-reaching changes were made to the Standard Instrument.  The 
changes signifi cantly strengthened the ‘command and control’ approach of the Standard Instrument and the LEPs 
prepared under it.   These changes are already having a perverse impact on Sydney and NSW.  We are concerned 
that these changes signal a lack of commitment by the NSW Government to its own strategic targets.
  

3.1.1 Narrow range of retail and business uses in lower-order centres

The current Standard Instrument permits local council to allow only a narrow range of retail and business uses in 
so-called “lower-order” centres. An example of this problem appears in the Draft Penrith Local Environmental 
Plan 2008.102   In this plan, neither “retail premises” nor “shops” are generally permitted uses in a village zone.  Only 
neighbourhood shops are permitted.

Neighbourhood shops are permitted, however these are defi ned to be

 retail premises used for the purposes of selling  small daily convenience goods such as foodstuffs, personal 
 care products, newspapers and the like to provide for the day-to-day needs of people who live or work in 
 the local area, and may include ancillary services such as a post offi ce, bank or dry cleaning, but does 
 not include restricted premises. 
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 This means a shop in a village zone (other than on those specifi cally listed sites) must:

 • sell “small daily convenience goods”;

 • ensure the purpose of the goods are to satisfy day-to-day needs; and 

 • be directed to people who live or work locally. 

In short, shops of any size are banned in neighbourhood centres if their purpose is to sell large grocery items, 
clothing, music, home-wares or electrical goods.  

A fl orist who wants to set up shop in a neighbourhood centre will have to argue that fl owers are a “small daily 
convenience good” and “satisfy day-to-day needs” of locals.  A small shop that sells iPods, mobile phones and 
personal radios will be banned.  As will a baby clothes shop. 

Additionally, “business premises” will also be banned in the village zone.  This means that locals will be unable to 
set up a shopfront to engage in a profession or trade that provides services directly to members of the public.  This 
means local communities will be deprived of internet access facilities, hairdressers, video libraries and dedicated 
banks, post offi ces and dry cleaners. Why is it acceptable to have banking services provided as an ancillary 
service in a neighbourhood shop, but unlawful to open a bank branch as a standalone service?

Where is the public interest in prohibiting these low impact uses?  None of these retail and business types are 
inconsistent with the character of a neighbourhood centre.  

Furthermore, the Standard Instrument limits the fl oor area of all neighbourhood shops, which makes it impossible 
for even a moderate scale supermarket to be established.103 This limits the opportunity for competition, ensuring 
that the community pays more than they should.  Limiting the opportunity for a competitive retail environment 
(by restricting the type of goods sold and/or limiting fl oor area) robs the community of the opportunity to access 
a wide variety of competitively priced grocery items in their locality.

What this prohibition really means is that people need to drive further to satisfy their general grocery and shopping 
needs.   The argument for limiting fl oor area and seeking to control the type of goods sold from retail premises, by 
way of plan, does not stand up to scrutiny.  Local amenity can be properly and appropriately considered at the 
development application stage.  Limiting retail by way of a statutory plan does little more than protect existing 
retail landlords.

3.1.2 Lack of retail and business uses in employment zones

Many statutory plans do not permit “retail premises” and/or “business premises” (other than bulky goods premises, 
landscape and garden supplies, timber and building supplies) in business development and enterprise corridor 
zones.104 For example, Draft Ryde Local Environmental Plan 2008 does not even allow “retail premises” or “business 
premises” in the business park zone.

“What this prohibition really means is that people need to drive 

further to satisfy their general grocery and shopping needs.”

103  cl 5.4(7).101  

104  For example, the Draft Greater Taree Local Environment Plan 2008.
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Business development zones, business parks and enterprise corridors are intended to be centres of employment.  
These environments function best when people working in these areas have somewhere to go to shop and socialise 
before work, at lunch time and after work.

Those working in a business development, business park or enterprise corridor zone should be entitled to have 
lunch in a restaurant, get a haircut or visit a local hotel after work.   Surely these uses go hand-in-hand with business 
activity?  

A prohibition on retail premises really means that people need to drive further to satisfy their shopping needs.  
Planning rules should be encouraging behaviour that reduces vehicle kilometres travelled, not reinforcing old-style 
separations of land use that force people to drive further.
 

3.1.3 Large format retail unwelcome in industrial zones

Many industrial zones recently published statutory plans to not permit retail premises or business premises in light 
industrial zones.105 Sometimes food and drink premises, landscape and garden supplies, service stations, timber 
and building supplies are permitted, and occasionally bulky good premises are allowed, but almost always retail 
premises generally are prohibited.  

This means large format grocery stores, such as Costco, are prohibited in light industrial areas.  Large format 
business supplies retailers, such as Offi ceworks, or large format hardware suppliers, such as Bunnings, will often 
have great diffi culty in fi nding sites.  Smaller retail supermarkets, such as Aldi, also end up being excluded. 

The 2005 Sydney Metropolitan Strategy offered a sensible approach to this issue. The Metropolitan Strategy stated 
that retailing in industrial areas should be permitted when it has operating requirements akin to industrial uses.106 

There was also a promise of a new approach to reinvigorate employment lands, including fl exible zonings for 
industrial and commercial activities.107 

However, the statutory plans that have been exhibited since the 2005 Metropolitan Strategy have not implemented 
this provision.There is potential to include a wider range of retail activities in industrial areas without jeopardising 
industrial activities.  This could be achieved by including “retail premises” as a permitted use in industrial zones, with 
the inclusion of an additional objective to the zone that states the zone is to:

 provide for bulky goods retailing and other retail that is either ancillary to an industrial use, has operating 
 requirements akin to industrial uses or demonstrable offsite impacts akin to industrial uses.

Ideally retail premises and business premises should be a permitted use in the industrial zones. However, at 
very least, bulky goods premises should be permitted uses in industrial zones. 

105 For example, see Draft Greater Taree Local Environment Plan 2008.
106 NSW Department of Planning, City of Cities: Sydney’s Metropolitan Strategy – Supporting Information (2005) 105, B4.1.2.

“Those working in a business development, business park or enterprise corridor zone should 

be entitled to have lunch in a restaurant, get a haircut or visit a local hotel after work.”
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3.1.4 Too many single use zones

Planning authorities in NSW perceive themselves as protecting the community from the market.  They often fall 
prey to the pitfall of seeking to stop the market from doing what it does, without asking why the market is acting in 
a particular way and whether the public interest is served by preventing the market from working.

In particular, the NSW planning system is inherently reluctant to zone for a mix of uses.  This is now out-of-keeping 
with international best practice. The NSW system favours single use zoning evidenced by the proliferation (in the 
new standard-instrument compliant plans/draft plans), for example:

 • medium density zones that do not permit residential fl at buildings;108

 • neighbourhood centre zones without purely-residential fl at buildings or multi-dwelling housing
  (terracesand townhouses);109 

 • local centre zones without purely-residential fl at buildings or multi-dwelling housing (terraces 
   and townhouses);110 

 • commercial core zones without purely residential fl at buildings or multi-dwelling housing;111
  

 • enterprise corridor zones without residential fl at buildings;112 

 • business development zones that do not permit retail premises;113 

 • light industrial zones that do not permit retail premises or bulky goods premises;114

 • business parks that do not permit retail premises or bulky goods premises;115 

 • neighbourhood centres  zones without retail premises;116

 • village zones without retail or business premises; and 
117

 

 • high density residential zones without retail premises; 
118

 

108 See for example the land use table in the Liverpool Local Environmental Plan 2008 
109 See for example the land use table in the Draft Ryde Local Environmental Plan 2008.
110 See for example the land use table in the Liverpool Local Environmental Plan 2008.
111 See for example the land use table in the Canada Bay Local Environmental Plan 2008.
112 See for example the land use table in the Liverpool Local Environmental Plan 2008.
113 See for example the land use table in the Liverpool Local Environmental Plan 2008.
114 See for example the land use table in the Draft Ryde Local Environmental Plan 2008.
115 See for example the land use table in the Draft Ryde Local Environmental Plan 2008.
116 See for example the land use table in the Draft Lane Cove Local Environmental Plan 2008.
117 See for example the land use table in the Draft Penrith Cove Local Environmental Plan 2008.
118 See for example the land use table tin he Draft Lane Cove Local Environmental Plan 2008.

“There is potential to include a wider range of retail activities 

in industrial areas without jeopardising industrial activities.”
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These issues were canvassed in the Liveable Centres119  report by urban design experts, Roberts Day.  The report 
highlights how recent zoning plans prevent new homes being built in the areas that need it most.  The report’s 
author, Stephen Moore, is a well credentialed expert in urban design and town planning. Mr Moore concluded 
that:
 • There is an endemic bias against residential development in the heart of centres. 

 • NSW is being denied the benefi t of many genuine mixed-use centres.

 • Mixing uses around public transport is the most effective way to reduce unnecessary traffi c 
  congestion.

 • Reducing car dependence also boosts household disposable income. The average yearly cost 
  of car ownership is the equivalent of servicing a $90,000 mortgage debt.

 • Physical form is a place’s most intrinsic and enduring characteristic. Regulation should be 
  concerned with the physical form of buildings, rather than the use of a building.

Tragically, the Standard Instrument, as originally conceived, did not have many of these problems. For example, 
offi ces were to be permissible in every business development zone, apartments were to be allowed in every medium 
density zone and retail premises were to be permitted in every enterprise corridor zone. All this changed when the 
government gazetted surprise amendments to the Standard Instrument, just before Christmas in December 2007. 

Also in December 2007 an amendment was gazetted to the Standard Instrument which changed the defi nition of 
shop-top housing.  The effect of this amendment was to ensure that only convenience type shops could go in on 
the ground fl oor of a mixed-use development (rather than, say, a supermarket) in:

 • Zone R1 General Residential;

 • Zone R3 Medium Density Residential;

 • Zone R4 High Density Residential; and

 • Zone B1 Neighbourhood Centre.

A zone like the Standard Instrument’s mixed-use zone (as originally conceived) offers a market friendly means of 
accommodating high intensity employment and residential uses in single zone.120  That is, once the decision has 
been made that the infrastructure of an area is suitable for high intensity uses, it does not matter what mix of uses 
ultimately emerges.  This can be managed through market processes.  A mixed-use zone, properly implemented,121 

allows this to happen.  Other zones that could offer a more fl exible approach are the enterprise corridor zones (if 
modifi ed) where offi ce, retail, residential and light industrial uses could be fl exibly mixed, and the business park 
zone (where retail, offi ce and light industrial uses should be able to be mixed, if the standard instrument were 
appropriately amended). 

Source: ABS, BIS Shrapnel

119  The report is available on the internet: <http://www.urbantaskforce.com.au/attachment.php?id=2375>.
121  By “properly implemented” we are referring to a mixed-use zone that does not contain backdoor means of discrimination 
    against different high intensity uses.  An example of such discrimination is offered by the Draft Burwood Town Centre Local 
    Environmental Plan 2008, which zones for mixed uses, but then has discriminatory fl oor space ratios based on whether the 
    use is retail;/commercial or residential. 

 “NSW is being denied the benefi t of many genuine mixed-use centres.”  
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The benefi ts of mixed-use zoning, well articulated in the report Liveable Centres are often not realised because of 
planning criteria that requires authorities to be ‘certain’ that they can deliver sector based targets for commercial 
offi ce, residential, etc.  When land is able to be used fl exibly for different uses, planning authorities do lose control 
as to the precise use of the land.  This is ultimately in the public interest because it allows the market to do what it 
does best – deliver the product that delivers the greatest value to the economy and community.  

In the greater scheme of things, there is little risk that, for example, housing will displace commercial development 
across a region; or conversely that retail will displace housing.  All will ultimately fi nd their place based on the 
relative need to the community (as expressed through their economic value).  

Too many planning authorities view zoning as an exercise in dividing up a fi xed amount of development across 
different geographic areas.  They frequently fail to appreciate that by instating restrictive zoning, the economic 
and social value of development, and the overall level of development activity, is reduced. 

If there is a concern that by rezoning land for a mix of uses, there will be less land available for high density residential 
uses, just rezone some more land for high density residential.  There is no actual shortage of land in NSW – just a 
shortage of land zoned for some key uses (such as retail, high density residential and greenfi eld development). 

The use of multi-use zones should be encouraged, to avoid sterilising land in the event that the market does not 
seek to develop some or all of the land made available by, for example, a light industrial zone that only authorises 
a very narrowly defi ned list of “light industrial” uses.  

It’s important to understand that while we advocate for mixed-use development to be permissible, we do not 
suggest that it should be mandated.  That is, the Standard Instrument should allow, wherever possible, a mix of 
commercial, residential and retail development in a single zone, and even in a single building.

If there is insuffi cient demand for retail space, developers are still forced by such rules to build ground fl oor retail 
space that can be empty and underused, leading to a ghost town atmosphere in the local streetscape.  It is far 
better that developers be allowed to populate empty land with the vibrancy of a residential neighbourhood than 
leave it bare because of a lack of demand for retail space.  Similarly, forcing developers to build retail space that 
they know will be vacant (in order for the developer to get the benefi t of residential space above) is a waste of 
resources and will do nothing to create a vibrant streetscape.  

 “A zone like the Standard Instrument’s mixed-use zone 

(as originally conceived) offers a market friendly means of accommodating 

high intensity employment and residential uses in single zone.”  

 “A zone like the Standard Instrument’s mixed-use zone 

(as originally conceived) offers a market friendly means of accommodating 

high intensity employment and residential uses in single zone.” 

“If there is insuffi cient demand for retail space, developers are still forced by 

such rules to build ground fl oor retail space that can be empty and underused, 

leading to a ghost town atmosphere in the local streetscape.”  
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For example, the Draft Greater Taree Local Environmental Plan 2008 says that any residential development in the 
neighbourhood centre, local centre, commercial core and the mixed-use zones must be “shop top housing”.  That 
is, residential development can only take place if it is above or attached to retail or business premises.  

This is not an isolated example.  Liveable Centres found that, since 2007, NSW local councils, with the approval of 
the Department of Planning, had released 13 new local environmental plans in-line with the government’s new 
standardised format. This report showeed that eleven of the plans prohibit purely-residential buildings in centres, 
forcing a mix of residential and non-residential uses in every building within a centre. 

This problem will partly be addressed by mandating a greater range of permitted uses, as per the previous 
recommendation.  It will also need to be addressed by amending zone objectives which effectively require a mix 
of uses within a single building. 

3.1.5 Floor space ratios are being misused

A common defence of fl oor space ratios is to state that they are:

 • to provide an appropriate correlation between the size of a site and the extent of any development 
  on that site;122

  
 • to establish the maximum development density and intensity of land use, taking into account the 
  availability of infrastructure and the generation of vehicle and pedestrian traffi c; and
  
 • to ensure buildings are compatible with the bulk and scale of the existing and future character of 
  the locality. 

If the above statements are a legitimate justifi cation for the imposition of maximum fl oor space ratios on a site, 
then it is diffi cult to comprehend why development types of a similarly high intensity should be given different fl oor 
space ratios in the same locality.  

For example, while the Draft Burwood Town Centre Local Environment Plan 2008 does permit residential 
development within the town centre, it imposes a signifi cant fl oor space penalty on such development.  For 
example, a maximum fl oor space ratio (FSR) of 6.0:1 is permitted in the town centre, but residential FSR in the same 
location is restricted to 2:1.  This will severely impact the feasibility of residential development in this location and 
will potentially stall investment and urban renewal. 
 

In high density residential zones, the Draft Ryde Local Environmental Plan 2008 sensibly excludes residential fl at 
development and multi-dwelling housing from the fl oor space ratio requirements but applies it to shop top housing.  
In this case the rule penalises retail development and confers disproportionate market power on the owner(s) of 
nearby retail land that is not so burdened. 

“... it is diffi cult to comprehend why development types of a similarly high

 intensity should be given different fl oor space ratios in the same locality.”  

122   Wollongong Local Environmental Plan 2009 cl 4.4.  
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This level of regulation and prescription of uses is unnecessary and must be avoided.  For instance, if market 
conditions mean that non-residential development is not viable at a particular point in time, fl oor space ratio 
penalties may prevent any urban renewal in a given area from proceeding.  

On the other hand, if residential and non-residential uses are treated equally, residential development can 
contribute to urban renewal when commercial or retail development is not viable.  

The bulk and scale of a building is the same, whether its internal use is residential, commercial, retail or mixed-use.  
If a planning authority is concerned about the external building form, this can be dealt with by a development 
control plan, and does not need to regulate the internal use of a building.  For example, a residential building can 
be built in the appearance of a commercial building (see the Regent Place development for example).  Similarly, 
a supermarket can be in a mixed-use development underground, and have no external visual impact.  

The Standard Instrument should be revised to make it clear that fl oor space ratios cannot discriminate between 
uses in the same zone.

3.1.6 Arbitrary caps on the fl oor space for certain developments
                                        
As a result of amendments made in December 2007, the Standard Instrument sets a maximum fl oor area for 
different types of development, regardless of the merit of individual proposals; regardless of the capabilities of 
local infrastructure or the nature of local suburbs. 

For example, the Lane Cove Local Environmental Plan 2009 (applying mandatory provisions of the Standard 
Instrument) sets a maximum fl oor space for neighbourhood shops at 300-400 square metres (depending on 
whether the shop fronts a local or regional road).123   In the Draft Penrith Local Environmental Plan 2008 the limit is 
200 metres.124    In the Liverpool Local Environmental Plan 2008 it is 100 square metres.125                     

Surely what matters to the community are the bulk and scale of developments and off-site noise and traffi c 
impacts? Bulk and scale issues can be dealt with by height or fl oor space ratio restrictions.  Noise and traffi c 
impacts can be objectively addressed as part of the development assessment process.

In the Liverpool Local Environmental Plan 2008 additional local provisions have been inserted banning shops with 
a gross fl oor area of more than 1,500 square metres.126 In the same plan, retail and bulky goods premises in the 
enterprise corridors zone are severely restricted.  A clause prohibits development that would result in the total gross 
fl oor area of all retail premises (other than timber and building supplies, landscape and garden supplies or vehicle 
sales or hire premises) in a single building being more than 8,000 square metres.127  Of course, such a restriction 
could properly arise from a development assessment, but it is impossible to see how such an arbitrary restriction 
can be imposed by a zoning plan, with no particular proposal on the table. 

“In the Liverpool Local Environmental Plan 2008 additional local provisions have been 

inserted banning shops with a gross fl oor area of more than 1,500 square metres.”

123  cl 5.4(7).
124  cl 5.4(7).
125  cl 5.4(7).
126  cl 7.25.
127  cl 7.22.
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Recommendation 15: Reform of the Standard Instrument

The Standard Instrument should urgently be revised to ensure that all local environmental plans prepared under 
it:
 • permit a wide range of retail and business uses in lower-order centres and employment zones;

 • permit large format retail unwelcome in industrial zones;

 • permit a wide range of uses in each zone, that is, that multiple-use urban zoning should be used 
  rather than single-use zoning;

 • do not misuse fl oor space ratios by discriminating against different uses of similar intensity in the 
  same zone; and

 • do not impose caps on the fl oor space for certain development types.

None of these changes would prevent these issues being dealt with, when justifi ed on the context of a particular 
proposal, by a condition attached to a development consent.

This reform requires changes to the Standard Instrument (Local Environmental Plans) Order.

3.2 AN EXCESS SUPPLY OF ZONED LAND SHOULD BE ENCOURAGED

The Metropolitan Strategy says that

 [t]he supply of land available for development should always exceed market demand to ensure that land 
 values are not unreasonably raised and lower the intended level of development.128

This is a very sound principle.  Unfortunately it is rarely followed in practice by decision-makers operating within the 
NSW planning system.

Planning authorities will frequently require for proponents to demonstrate whether there is a “shortfall” in land 
supply in a particular market or sub-market.   Often a proponent will be required to commission a detailed supply 
and demand analysis/justifi cation to show the existence of a “shortfall.”

This requirement is inconsistent with the Metropolitan Strategy and the market-base nature of the Australian 
economy.  The presence of an excess supply of zoned land is important to provide competition and choice for 
business and consumers.  For example, a land owner who is sitting on undeveloped land, waiting for a better price, 
is given disproportionate market power by a regulatory system that prevents other land owners from offering their 
land for sale in competition.  

In the case of retail development, consumers benefi t when retailers in one area keep their prices low, to ensure that 
new competing retail developments are not built to undercut them.  Even if zoned land is not actually developed, 
the threat of competition is often enough to foster effi cient economic outcomes and lower prices.

128    Department of Planning, City of Cities: A plan for Sydney’s Future: Metropolitan Strategy Supporting Information (2005) 123.
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One reason that planning authorities are often reluctant to rezone land is a concern that an excess supply of 
land will lead to a collapse in land value. However, this concern is misplaced.  Prices in the property market are 
determined by prices in the second-hand market because, at any given point in time, the overwhelming number 
of properties on the market are existing stock.129  A change in the public regulation of the supply of property will 
therefore affect prices only marginally at fi rst, and that effect will continue and increase only if the changed 
regulation is maintained for an extended period of time (i.e. many years).130 

The main legitimate justifi cation for the prohibitions imposed by planning laws relate to the adequacy or inadequacy 
of publicly provided infrastructure for a particular form of development.  Regretfully, planning authorities generally 
think that the main reason for a ban is that a particular kind of development is “not required” or “already 
oversupplied.”  Whether they are right or wrong in a particular case (and they’re often wrong) is irrelevant.  
The issue is, or should be, whether the infrastructure exists or will exist to support the proposed development. 

For this reason a demand and supply analysis should have no relevance in the development assessment process 
if the appropriate zoning is already in place.  In a strategic planning exercise, it should have no relevance if the 
infrastructure is already in place (as is often the case in infi ll/brownfi eld locations).  It may be necessary in strategic 
planning, when the government needs to make a decision about investing limited public funds in new infrastructure, 
to facilitate urban development.  This exception is more likely to arise in relation to greenfi eld development.  

Recommendation 16: Market need should be assumed

The Environmental Planning and Assessment Act should oblige planning and consent authorities to assume a 
market need if the private sector is seeking to develop a particular parcel of land.  It should be unlawful for such 
authorities to require any demand and supply analysis at a development assessment stage. 

It should be similarly unlawful to require such an analysis at the  strategic planning stage, with a limited exception 
to consider “need” when (in strategic planning) the government needs to make a decision about investing limited 
public funds in new infrastructure essential to facilitate urban development.

129 B Needham and R Lie (1994) “The public regulation of property supply and its effects on private prices, risks and returns”,    
    Journal of Property Research, 11:3, 199 – 213, 202.
130 Ibid,.

“One reason that planning authorities are often reluctant to rezone land is a 

concern that an excess supply of land will lead to a collapse in land value.”

“The main legitimate justifi cation for the prohibitions imposed by 

planning laws relate to the adequacy or inadequacy of publicly 

provided infrastructure for a particular form of development.”

“The main legitimate justifi cation for the prohibitions imposed by 

planning laws relate to the adequacy or inadequacy of publicly 

provided infrastructure for a particular form of development.”
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3.3  STRATEGIES NEED TO BE IMPLEMENTED

In recent years the NSW Government has excelled at preparing strategies, but their implementation has been 
seriously lacking.

3.3.1 Residential development

Progress in implementing the 2005 Metropolitan Strategy was examined in Going Nowhere. Actual Sydney housing 
supply from 2004 to 2013 will fall well short of the 245,500 dwelling target identifi ed in the 2005 Metropolitan Strategy.  
The actual number for the 2004 to 2013 period is likely to be between 160,000 and 180,000.  

Going Nowhere observes that, without signifi cant reform, the rate of housing construction is likely to increase from 
current record lows – back to the 2000s average.   This is well below the 1990s average, which would be necessary 
for Metropolitan Strategy targets to be achieved.  Returning the rate of housing construction to the 1990s levels 
requires the current record low rates of housing commencements to be doubled. 

The shortfall will be substantial for both greenfi eld and infi ll locations. 

In greenfi eld areas, NSW Department of Planning data indicates that Sydney lot production averaged 2,250 from 
2004/05 to 2008/09. This rate of lot production is well below the 2005 Metropolitan Strategy’s objective level for 
new housing supply in greenfi eld areas of 7,000 to 8,000 per annum.  The plans for Sydney’s North West and South 
West growth centres have largely gathered dust, with only a handful of the promised 181,000 new dwellings 
underway.

In infi ll locations, the Department of Planning worked to short-term targets hidden from the public and the 
development industry.  The Metropolitan Strategy promised 460,000 extra homes within the existing footprint of 
Sydney by 2031, but the secret targets only allowed for rezoning for 103,000 extra homes in existing areas by 2013.  
These targets were obtained by the Urban Taskforce through freedom of information laws.

If these secret targets had been met, a third of the way into the strategy we would have only 22 per cent of the 
promised new homes.   The really hard rezoning decisions were secretly deferred into the never-never.  The internal 
targets were set so low that there was never going to be enough housing available to keep up with demand. 

“Actual Sydney housing supply from 2004 to 2013 will fall well short of the 245,500 

dwelling target identifi ed in the 2005 Metropolitan Strategy. The actual number 

for the 2004 to 2013 period is likely to be between 160,000 and 180,000.”

“Actual Sydney housing supply from 2004 to 2013 will fall well short of the 245,500 

dwelling target identifi ed in the 2005 Metropolitan Strategy. The actual number 

for the 2004 to 2013 period is likely to be between 160,000 and 180,000.”

“If these secret targets had been met, a third of the way into the 

strategy we would have only 22 per cent of the promised new homes.”
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On a regional basis the secret targets for the fi rst third of the 2005 strategy were stark:

 • in the Northern Beaches, only 2,100 extra homes were to be provided by 2013, a mere 12 per cent 
  of the 2031 goal of 17,300 homes;

 • in the Lower North Shore a meagre 5,800 extra homes were to be provided by 2013, only 19 per 
  cent of the 2031 goal of 30,000 homes;

 • in the Inner West, just 7,700 extra homes were to be provided by 2013, merely 26 per cent of the 
  2031 goal of 30,000 homes;

 • in the Eastern Suburbs, a paltry 5,700 extra homes were to be provided by 2013, just 28 per cent 
  of the 2031 goal of 20,000 homes;

 • in the Central Western suburbs around Parramatta, only 17,500 extra homes were to be provided 
  by 2013, just 18 per cent of the 2031 goal of 95,800 homes;

 • in Hornsby, only 3,100 extra homes were to be provided by 2013, 28 per cent of the 2031 goal of 
  11,000 homes;

 • in the North-West, just 7,300 extra homes were to be provided by 2013, a derisory 9 per cent of 
  the 2031 goal of 80,000 homes; and

 • in the South West, only 6,400 extra homes were to be provided by 2013, a mere 12 per cent of the 
  2031 goal of 53,000 homes.

In the Hunter, the Lower Hunter strategy has been seriously undermined by the NSW government’s admission that 
its approvals of the 7,200-home Huntlee New Town and the Catherine Hill Bay projects were invalid based on 
technical fl aws in the approval process.

3.3.2 Employment lands

The Metropolitan Strategy set an overall target of 4,000 to 7,500 additional hectares of employment land.
Since the Metropolitan Strategy was fi nalised only 2,300 hectares of industrial land has been zoned in the outer 
region, the area best placed to provide new employment lands. 

There is a clear need to plan for the release of signifi cant additional employment lands if the Metropolitan Strategy’s 
goals are to be met, yet work on the promised “rapid release” of 11,000 hectares of employment land known as 
the Western Sydney Employment Lands Investigation Area has stalled.131

The Employment Land Development Program has not been established, as promised in the government’s March 
2007 action plan.132  Similarly, the promised “annual report” on employment lands has never been published and 
the promised Employment Lands Ministerial Advisory Committee has not been set-up.

“Since the Metropolitan Strategy was fi nalised only 2,300 hectares 

of industrial land has been zoned in the outer region, the area best 

placed to provide new employment lands.”

131 NSW Treasury, Budget Paper No. 3 – Budget Estimates 2008-2009, 17-5.
132 NSW Department of Planning, Employment Lands for Sydney: Action Plan (2007). 
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Recommendation 17: Progress the rezoning of land

Progress the rezoning of land for development as promised in numerous strategies, including:

 • the plans for Sydney’s North West and South West Growth Centres where only a handful of the 
  promised 181,000 new dwellings are underway;

 • the 2005 Metropolitan Strategy’s promise of 460,000 extra homes within the existing footprint of 
  Sydney – actual home construction will fall short of 2013 targets by at least 27 per cent;

 • a Metropolitan Strategy goal of 7,500 hectares of new employment land – with only 2,300 hectares 
  of industrial land rezoned in the outer region and only a fraction of the 11,000 hectare Western 
  Sydney Employment Lands Investigation Area rezoned;

 • the Lower Hunter Strategy – where major project approvals have been struck down on 
  technicalities. 

The implementation of this recommendation requires cultural change and action on the other reforms 
recommended in this paper.

3.4  SPOT REZONING PROCESSES

NSW has diffi culty in attracting investment in recent years, in part because of the enormous discretion wielded 
by planning authorities.  Property rights form the basis of our economic system; investment cannot and will not 
take place unless there is clear unambiguous title to property.  One of the most arbitrary elements of the planning 
system relates to the spot rezoning process.  Spot rezonings usually involve a change of zoning for a single site, or 
additional permitted uses and/or development controls that relate to the development of that site.  

In NSW, even if the standard (instrument) local environment plans are implemented everywhere there will still be 
34 zones prescribing in great detail different uses that may be permitted in different zones.  Many of these zones 
are very similar – for example, it is not entirely clear why an area might be a “business development zone”, but not 
a “light industrial zone”, “mixed-use zone” or “enterprise zone”.  Nonetheless these different zones each carry with 
them a series of restriction prohibitions and development standards that can be subtly different.  As a result, even 
the most routine of development proposals can require some sort of rezoning before they can proceed. 

As rezonings are entirely at the discretion of the council, the Department of Planning and the Minister for Planning, 
“spot” rezoning requests are often arbitrarily denied, or delayed, for years.

There is no clear application process for a spot rezoning.  There is no timeline which councils must adhere to – 
delays by councils are not even measured in the local government performance reports.  Most signifi cantly there is 
no independent merits appeal of decisions.  Planning authorities are free to arbitrarily refuse rezonings – even those 
that are clearly consistent with published strategies – without any right of appeal to the aggrieved landholder/
developer.  This means that any person looking to acquire land in NSW for redevelopment will need to factor in 
huge regulatory uncertainty if any kind of rezoning is required.  
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Many spot rezonings are made necessary by the outdated nature of the existing statutory plans.  While efforts are 
being made to modernise statutory plans, the need for spot rezonings will continue to remain strong for three key 
reasons.

Firstly, progress on the implementation of the comprehensive plans are tortuous and already massively behind 
schedule.  We are not confi dent that these plans will be completed in a reasonable timeframe.  It would be a 
mistake to rely solely on the new comprehensive plans as a mechanism to reform the planning system, because 
frankly, we do not think many of these plans will ever be fi nalised.  

Secondly, even when plans are fi nalised they don’t necessarily deliver what was promised at the beginning of the 
process.  

For example, Ryde Council has been allowed to exhibit a draft local environmental plan to replace the 
embarrassingly out-of-date Ryde Planning Scheme Ordinance.133 Instead of a 1979 planning ordinance, 
Ryde will soon have a shiny modern looking plan, probably titled Ryde Local Environmental Plan 2010.  However, in 
truth, there will be very little actual modernisation going on.  The process has been divided into three stages.  The 
apparently contemporary plan is merely stage one, the real reform required to update the plan will not happen 
until stage three.  We are not convinced that stage three will happen quickly, if it all.  Stage three will require 
Ryde Council to make politically tough decisions and we’re not sure that they will be prepared to do that.  Ryde 
council will free themselves of the ignominy of having a 1979 planning ordinance, but without the tough planning 
decisions.

Another example is Liverpool’s recent fi nalised local environmental plan Years after the Liverpool to Parramatta Bus 
Transitway was fi nalised, we see that much of the adjacent land is still zoned for low density residential development.  
The principles of the much promised transit orientated development have not been fully implemented.  

Thirdly, the statutory plans are not truly looking forward 10 or 20 years.  We are told that each plan, once fi nalised, 
will be updated every fi ve years, so only the next fi ve years’ needs to be addressed. Given that many existing 
statutory plans have gone for decades without being reviewed, and the current reviews are taking many years 
to complete, we are sceptical that their promised subsequent fi ve year reviews will happen.  It seems likely that 
whatever statutory plans come out of the current process will, generally speaking, be there for another decade or 
two.  Hence they will soon be out-of-date; given the time taken to prepare them (and the rapidly evolving market 
conditions) many will be obsolete by the time that they are fi nalised.

There needs to be more fl exibility in this system.  This is particularly important when the potential for development 
is identifi ed outside the technical limits of a given zone, but nonetheless, is consistent with state, regional and 
sub-regional strategies. 

133 This ordinance is so old it pre-dates the Environmental Planning and Assessment Act which commenced in 1980.
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Some interstate jurisdictions are more fl exible about approving development outside of an existing statutory plan.  
For example, Queensland’s Integrated Planning Act 1997 has historically included the option for consent authorities 
to issue “preliminary approvals” which may override planning schemes.  The new Sustainable Planning Act 2009 
continues these provisions.134 

The inherent limitations and infl exibilities from rigid statutory planning in NSW must be overcome.  An applicant 
should be entitled to formally apply for either:

 • a preliminary approval – which only needs to briefl y outline the proposed development; or

 • a development approval,

even if the development is prohibited or discouraged by a statutory plan.

The consent authority should have the power to approve, conditionally approve or reject the application.
A conditional approval, refusal or deemed refusal should be capable of being appealed to a joint planning 
review panel (however the council representatives should not be permitted to sit on the panel when the appeal 
is being made against a council decision).  Principles and directions articulated in approved strategic documents 
would inform any appeal of this kind. 

The panel would be able to submit a justifi cation report supporting the rezoning to the Department of Planning.  
The panel would be obliged to deal with the matter in a set statutory timeframe. 

For example, an applicant proposes to develop rural zoned land for a residential estate and the land is shown on 
a strategic plan as forming part of a future urban growth corridor. If the council fails to support a rezoning, the joint 
regional planning panel should have an obligation to consider the matter in the council’s place.

Another example may be where an applicant is seeking a rezoning to permit “retail premises” in an industrial zone 
or for reconfi guring a lot to subdivide land to a density in excess of that provided for in a given zone.  In both these 
examples the panel could only deal with the matter if it was satisfi ed that the proposal is consistent with state, 
regional or sub-regional strategies.  

  

134 See cl 242 – a “preliminary approval” is one kind of development application and can override a planning scheme.  It may 
be appealed under cl. 461.
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The benefi ts of this reform are clear:

• a more streamlined process than the current system of “spot” rezonings;

• the ability for planning authorities to use planning agreements to extort disproportionately high ‘voluntary’ 
 levies, from developers prior to rezoning decisions, will be reduced;

• applicants whose development application are denied (or not dealt with) by a council can have the 
 merits of their matter dealt with by the joint regional planning panel; and

• bureaucratic rules confi ning particular uses to particular zones will come second to state and regional 
 strategies.

Recommendation 18: Appeal rights on rezoning decisions

The proposed joint regional panels should be given a clear role to stand in the shoes of a local council in the 
rezoning process when:

 • a council refuses or fails to deal with a rezoning request within a set statutory timeframe; and

 • the panel is satisfi ed that the rezoning is (state/regional/subregional) strategy-consistent.

This requires an amendment to the Environmental Planning and Assessment Act. 
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“Councils are wilfully ignoring the current legal benchmark – which

 is between 40 and 60 days to decide development applications. ”

4. A LACK OF SUPPORT FOR STATE AND 
REGIONALLY SIGNIFICANT PROJECTS

 
4.1 COUNCIL DELAYS

Most local councils lack expertise in assessing complex state and regionally signifi cant development projects and 
generally take too long to approve large development applications.  The net result drives investment away from 
NSW.
 
The NSW Government’s Local Development Performance Monitoring Report 2008-2009  reveals that an application 
for a project of more than $5 million in value is stuck in council bureaucracy for an average of 230 days.  This 
compares with an average of 74 days for all development applications.

Projects valued at more than $20 million now take an average of 324 days to process, up from 286 days in the 
previous year. Development applications worth $30 million or more now take an average of 370 days to be dealt 
with - up from a previous fi gure of 300 days.  The projects that will inject more than $50 million in the economy now 
take 384 days to process, up from 315 days in the previous year.

Councils are wilfully ignoring the current legal benchmark – which is between 40 and 60 days to decide development 
applications.135   

Despite the rhetoric about getting the planning system working again, the situation has deteriorated for those 
wanting to invest large sums in NSW.  These delays can increase the cost of building new homes and business 
premises by 15 per cent – through extra interest payments on debt and through the money tied up in unproductive 
capital.

While data from 2009-2010 is not yet available, anecdotal evidence suggests that the recent introduction of joint 
regional planning panels has not reduce the time it takes to handle large projects.  In part, this can be attributed 
to the fact that the assessment work for these projects is still being carried out by the same council staff who 
were previously preparing reports for councillors.  While there are many competent and hardworking offi cers 
in local government planning departments, most council planners do not often have the opportunity to assess 
projects in the $50 million to $100 million range.  The lack of familiarity with projects of this scale, and the inevitable 
involvement of state government agencies as concurrence/referral authorities, makes the assessment process 
convoluted and time consuming. 

135 Environmental Planning and Assessment Regulation 2000, cl 113.
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4.2 REDUCTION IN THE SCOPE OF PART 3A

The Part 3A process allows the approval of large projects to be handled by an expert team in the NSW Department 
of Planning, instead of local council staff.  It also allows the Department of Planning to override other state 
government agencies and make fi nal decisions more holistically. 

The NSW Government has quietly denied “Part 3A” status to 14 major residential, commercial and retail development 
projects worth $1.8 billion between July last year and February this year , according to documents obtained by the 
Urban Taskforce through freedom of information laws. The value of the private sector projects admitted into Part 
3A was far less than the value of projects that were refused access to the major development regime. 

The government had effectively closed the Part 3A door to most large private sector residential, commercial or 
retail developments. It seems the political controversy has had an impact, with government more reluctant to 
accept new projects into the Part 3A system.

Until mid-2009, any residential, commercial or retail project could be declared as a Part 3A project, so long as 
its value exceeded $50 million and the Minister for Planning decided that the project was of state or regional 
signifi cance.

However, in July the government then changed the rules so that residential, commercial or retail projects with an 
investment value of less than $100 million would be shunted off to local councils to assess, under the supervision of 
panels.  The new rules also abolished the need for the Minister to decide whether individual projects were of ‘state 
or regional’ signifi cance.   Instead, the only test of whether a project becomes Part 3A is now its value - $100 million 
or more theoretically being enough to deem a ‘major development’.

Internal departmental documents obtained through a freedom of information request reveal that under the new 
rules 14 projects with a total value of $1.8 billion have been refused Part 3A status.  These refusals were made 
without any formal merit assessment under planning legislation.

Six projects were in the $50 million to $100 million range and were ineligible under the new, tighter rules, however 
eight projects were valued at more than $100 million.  These projects total $1.4 billion in value; the largest single 
project was worth $290 million.

Until 2009, Part 3A was known as one of the few parts of the NSW planning system that was vaguely functional. 
There is now a risk that large residential, retail and commercial projects will be left without access to any fast-track 
development process.

“The NSW Government has quietly denied ‘Part 3A’ status to 

14 major residential, commercial and retail development projects 

worth $1.8 billion between July last year and February this year ...”
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The continuing debate between government and opposition about Part 3A has become irrelevant for many 
developers.  It is hard to take NSW seriously, when you’re told a proposal for a $290 million project isn’t worthy of 
full assessment and public exhibition as a major development.

Recommendation 19: Improved handling of state and regionally signifi cant projects

The staff of the proposed Sydney Metropolitan Development Authority should prepare development assessment 
reports and liaise with state government agencies for matters before joint regional planning panels in Sydney, in 
lieu of local council staff. This would require a change to the Environmental Planning and Assessment Act. 

The criteria for Part 3A status should, once again, embrace projects valued between $50 million and $100 million, 
provided that these projects are of state or regional signifi cance. This would require a change to the State 
Environmental Planning Policy (Major Development).
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5. THE REINFORCEMENT OF
 LANDLORD OLIGOPOLIES

5.1 CHOICE FREE ZONE

The Urban Taskforce commissioned former ACCC Chairman, Professor Allan Fels, to examine some of the most 
anti-competitive portions of the current planning system – the regulation of retail development. His report, Choice 
Free Zone, was released in 2008.136  It concluded that shoppers are paying far too much for their groceries because 
of restrictive out-of-date planning laws.  Professor Fels found that an overhaul of the state government’s centres’ 
policy would allow greater competition, leading to consumers paying up to 18 per cent less for basic food items 
and up to 28 per cent less for other household products.  

Professor Fels warns that under the present planning regime

 governments appear to be up-holding anti-competitive processes that elsewhere would potentially 
 considered to be contravening the Trade Practices Act.

The report by Professor Fels was the most detailed analysis of the impact of planning policies on retail competition 
ever produced in Australia.  It supported the role of the planning system in protecting the community from 
congestion, noise and the loss of cultural and environmental assets.  However, it was very critical of planning 
laws that are protecting existing retail landlords from the threat of competition.  It found that new supermarkets 
and larger food stores are being denied the opportunity to compete with existing shopping centres.  Less choice 
means higher prices for groceries and everyday household goods.  Other key points of the Fels Choice Free Zone 
report were:

 • Reform of the system could amount to $78 billion in extra income for the NSW economy and $296 
  billion Australia-wide.

 • It would also be a boom for employment, delivering 147,000 jobs nationally and 47,000 jobs in 
  NSW.

 • The report argues against present planning laws which effectively restrict supermarkets to 
  established centres, resulting in traffi c congestion and restrictive trade.

 • Major retail landlords in existing shopping centres were taking between 17 and 21 per cent of 
  retail turnover as rent.  This compares with 9 to 12 per cent in other countries.

Professor Fels said that retail developments should be encouraged outside established shopping centres, easing 
the transport burden and encouraging more “pedestrian friendly” communities.
 

136  A Fels; S Beare & S Szakiel , Choice Free Zone (2008). Available on the internet: <http://www.urbantaskforce.com.au/at
     tachment.php?id=1519>.
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5.2 RESTRICTION ON COMPETITION

The planning system restricts competition amongst the owners of commercial and retail land for tenants.  It does 
this by expressly requiring new development proposals for commercial offi ces, retail facilities and entertainment 
facilities to demonstrate that they will not impact on the market share of incumbent players.  

The stated reason for restrictions of this kind is to force development into locations where infrastructure is underutilised 
(a “centre”).  In short, if you locate your new development in a centre, there will be no need to prove your 
development will not steal someone else’s business.  On the other hand, if your business is not in a centre you may 
still proceed with the development, but only if you can show (through an economic study) that your development 
will not detract from the existing trade of incumbent businesses in a centre.

Such measures are contrary to the public interest for three key reasons.

Firstly, banning a development in one locality does not necessarily mean the development will proceed in the 
planning authority’s preferred location.  Often there will be sound commercial reasons why the developer has 
decided not to develop on the land nominated by the planning authority.  This could be the price demanded by 
the property owner, but also could be due to factors such as the existing levels of road congestion, travel time for 
the likely customer base, car parking limitations, lack of pedestrian traffi c, etc. Important projects, and therefore 
economic and social benefi ts, are likely to be lost to the community as a whole.  

Secondly, action of this kind by a planning authority confers excessive market power on landholders in the 
authority’s preferred location.  With few or no landholders competing against each other, landholders do not 
need to price their land competitively to attract a development proposal.  They are also more likely to let a 
developer walk away when they believe the planning system will prohibit the same development happening 
anywhere else within the local region. They will have the view that it is only a matter of time until the need for the 
given development (such as a supermarket) is so great, that a developer will have to pay the infl ated prices the 
landholder is seeking.  Even if this turns out to be true the community will lose out on social and economic benefi ts 
while the development is delayed.  Ultimately the customers of a delayed shopping centre will also end up paying 
more at the cash register in order to pay back the infl ated price charged by the landholder.

Thirdly, while the planning authority may feel that infrastructure is being underutilised at their preferred development 
location, this does not mean that infrastructure is being fully utilised at the developer’s preferred location.137 In any 
event, one of the reasons it is attractive to develop outside the existing network of major centres, is that the roads 
at many of these locations are already heavily congested.   

“The planning system restricts competition amongst the owners of commercial and 

retail land for tenants.  It does this by expressly requiring new development proposals for 

commercial offi ces, retail facilities and entertainment facilities to demonstrate that they 

will not impact on the market share of incumbent players.” 

137 See for example the detailed explanation in D Adams, A Disberry, N Hutchison and T Munjoma (2002) “Retail Location, 
    Competition and Urban Redevelopment”, The Services Industries Journal, 22:3, 135-148.
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The planning systems many ‘centres policies’ have become very elaborate and unnecessarily complex.   
Nonetheless, it’s worth briefl y highlighting some key points:
 
 • defi nitions of centres are arbitrary – many areas with excellent infrastructure are not designated 
  as centres because:
   -  it would have been politically inconvenient,
   - planners have not completed the work to formally assess infrastructure capacity, or
    they simply weren’t considered when the maps were prepared;

 • not all centres are equal – an elaborate artifi cial legal hierarchy of centres has been constructed 
  that bears little relationship with infrastructure quality or capacity and has more to do with political 
  or historical factors, as consequence a “higher-order”  development in a “lower-order” centre, 
  gets treated as an “out-of-centre” development even though it may be literally right next to a 
  train station;

 • corridors may have the same quality of infrastructure as centres, but do not get included in 
  strategies for ideological and/or political reasons. 

The net result of these policies is that the rents for some business tenants are much higher than they need to be. 
The major benefi ciaries of such policies are the property owners in the favoured centres.

5.3 LEGAL POSITION

Leslie A Stein, a barrister and former Chairman of the Western Australian Town Planning and Appeal Tribunal and 
former Chief Counsel to the Sydney Metropolitan Strategy, analysed the relation between the planning law and 
competition in his work: Principles of Planning Law, published by Oxford University Press.138 The following overview 
draws on his analysis. 

Section 79C(1) of the Act requires that:

 In determining a development application, a consent authority is to take into consideration such 
 of the following matters as are of relevance to the development the subject of the  development 
 application:... 

 (b)  the likely impacts of that development, including environmental impacts on both the natural and built 
 environments, and social and economic impacts in the locality, (emphasis added) ...

Thus, consideration of “economic impacts” is a legally necessary part of the development assessment process. This 
begs the question: if a new development is proposed for an area and it will compete with existing development, is 
there an obligation for the economic impacts of this competition to be considered?  For example, if a new video 
store will place market pressure on the already over abundant existing video stores, does the planning system 
have a role to play?

138 L Stein, Principles of Planning Law (2008) 178-187.
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The underlying principle in relation to the relevance of economic considerations in planning is that:

 Town planning is not concerned with general economic regulation or the rationalisation of product; 
 rather it is concerned with the pattern of land use and with promoting consistency between various uses 
 of land.  Town planning provides a fetter on our free enterprise market system, but it is not designed to 
 replace that system with a form of centralised decision-making.139

According to this statement one would think that the viability of a project and issues of competiveness are 
irrelevant considerations under planning law.  Viability is an issue of market risk and, by itself, should not enter in the 
decision-making process as to how land is used.  Thus the traditional view in English planning law is that a planning 
authority:

 exercises no paternalistic view or avuncular jurisdiction over would-be developers to protect them from 
 their fi nancial follies.140 

The relationship between economic consequences of a use and the regulation of competition was dealt with in 
1979 in a landmark decision by the High Court: Kentucky Fried Chicken Pty Ltd v Gantidis.141  In this case Justice 
Stephen found that competition issues were relevant to the concept of amenity:

 If the shopping facilities presently enjoyed by a community or planned for in the future are put in jeopardy 
 by some proposed development, whether that jeopardy be due to physical or fi nancial causes, and if the 
 resultant community detriment will not be made good by the proposed development itself, that appears 
 to me to be a consideration proper to be taken into account as a matter of town planning.

 It does not cease to be so because of the profi tability of individual existing businesses are at one and 
 the same time also threatened by the new competition afforded by that new development.  However the 
 mere threat of competition to existing businesses if not accompanied by a prospect of a resultant overall 
 effect upon the extent and adequacy of facilities available to the local community if the development 
 be proceeded with, will not be a relevant town planning consideration (underling added).142

 
Clearly stated, this case establishes that a rule that the “mere threat of competition” is not a reason to refuse 
development permission, but a very signifi cant exception (loophole) is created.  The exception says that a 
development proposal that reduces “the extent and adequacy of facilities available to the local community” 
may be refused.  The test, as Justice Stephen articulates it, is whether the anticipated reduction in “shopping 
facilities” will “be made good by the proposed development itself.”  

Under this case regulation of competition, for its own sake, is prohibited under town planning laws, but regulation 
of competition as means of protecting community amenity, is permitted.143

 

139 Shell Company of Australia Ltd v City of Frankstown (1983) 8 APA 126, 135, cited in Pacifi c Seven Pty Ltd v City of Preston 
    (1986) 24 APA 56; Eighty-First Killenaule Nominees Pty Ltd v City of Rabbin (1987) 31 APA 32. 
140 J Murphy & Sons Ltd v Secretary of State for the Environment [1973] 2 All ER 26, 31; qualifi ed in Hambledon and Chiddingfold
     Parish Councils v Secretary of State for the Environment [1976] JPL 502. 
141 (1979) 140 CLR 675.
142 Kentucky Fried Chicken Pty Ltd v Gantidis (1979) 140 CLR 675, 687.
143 Connelly J in Zieta No. 59 Pty Ltd v Gold Coast City Council [1987] 2 Qd R 116; R v City of Salisbury; Ex parte Burns Philp 
    Trustee Co Ltd (1986) 42 SASR 557, 559; examples are found in Lewiac Pty Ltd v Errenmore Pty Ltd and Ors [1994] QPLR 70; 
    Zylmans v Council of The Shire of Cook and Anor [1993] QPLR 28. 
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It is not clear what degree of impact is necessary before there is suffi cient negative effect to the community.  
For example, in one decision, the retrenchment of an existing petrol station’s staff was said to result in an overall 
determinant.144 

Justice Lloyd has explained how courts should use the Kentucky Fried Chicken principle when applying NSW 
planning law:

 The Trade Practices Act 1975 (Cth) and the Fair Trading Act 1987 (NSW) are the appropriate vehicles 
 for regulating economic competition.  Neither the Council nor this Court is concerned with the mere 
 threat of economic competition between competing businesses.  In an economy such as ours that is 
 matter to be resolved by market forces, subject to the Trade Practices Act and the Fair Trading Act.  
 It is not part of the assessment of a proposal under the Environmental Planning and Assessment Act for a 
 consent authority to examine and determine the economic viability of a particular proposal or the effect 
 of any such proposal on viability of a competitor ... 

 It seems to me that the only relevance of the economic impact of a development is its effect ‘in the 
 locality’; that is to say, in the wider sense described in Kentucky Fried Chicken Pty Ltd v Gantidis.145  

Those that wish to defend the status quo will usually cite the general rule so clearly articulated by Justice Lloyd, 
without highlighting the exception equally well articulated by both Justice Lloyd and Justice Stephen.  In practice 
the exception is a very broad one, allowing the impact of new retail, entertainment and offi ce development to 
be considered where there is a risk that existing business/landlord may be impacted. 

144 Smith v Brisbane City Council (1980) 2 APA 72.
145 Fabcot Pty Ltd v Hawkesbury City Council (1997) 93 LGREA 373, 377.
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In was later stated by Justice Stein in the NSW Land and Environment Court that the economic test required a 
consideration as to whether the economic effect of a development would upset a retailing hierarchy in terms of 
the optimal distribution of the various forms of shopping opportunities. He also asked whether or not the proposal 
would “destabilise the economic viability” of other shopping centres.146

  

According to Leslie Stein, author of the Principles of Planning Law:

 The test of jeopardy in Kentucky Fried Chicken is a resultant overall adverse impact on the extent and 
 adequacy of facilities; it does not mean that the facilities will cease to operate but there is, overall, an 
 adverse effect.  It must then be shown that, as a matter of economic analysis impacts can be unacceptable 
 even though they do not put another shopping centre in jeopardy of closing down. ...

 In all planning cases in which shopping centres are concerned, the principles of Kentucky Fried Chicken 
 will be used as the fulcrum to balance competing interests.  Even though competition alone is not relevant 
 it will be examined in detail in order to assess the overall impact on the locality.  It will be necessary for the 
 court or tribunal to decide on the level of impact by speculating how many shops will gravitate to the new 
 centre and how many patrons will abandon the existing facilities.  The evidence will be that of shopping 
 centre experts who track the expected turnover per square metre and the viability of the existing centre.

In the end it is all about competition and nothing more , because it is not possible to determine the exact 
 effect on an existing commercial centre (underlining added).147

The diffi culty with the test laid out under the Kentucky Fried Chicken case is that a planning authority must decide 
whether there will be numerically more or less retail and commercial premises if the development goes ahead.  This 
in turn will require an economic study to see if the new business will undermine the viability of existing businesses.
If studies show this to be a risk of development, the development can be refused because there will (allegedly) be 
less (not more) businesses in the area if the development proceeds.  

We do not argue that the test is a correct application of the law as it stands. We argue the law is wrong and 
should be changed.  The issue is not the numerical amount of retail and commercial premises in the area. One big 
supermarket can put out of business two smaller supermarkets.  Is that bad?  Not if the smaller supermarkets are 
out of business because they were more expensive, shoddily run, had little investment and generally offering poor 
service.  By going out of business the land occupied by the ineffi cient small supermarkets becomes available for re-
development.  It’s possible a new competitor to the big supermarket may arise.  Or some other attractive service 
for the local community that is able to compete on its own merits may be set up.  The benefi ts of competition are 
visible through good services, effi cient pricing, innovation and investment.  These things cannot be accurately 
measured by any judicial or legal test. 

146 Lakeside Plaza Pty Ltd v Legal & General Properties No 2 Ltd (1992) 76 LGRA 60.
147 L Stein, Principles of Planning Law (2008) 186.

“One big supermarket can put out of business two smaller supermarkets.  Is that bad?  

Not if the smaller supermarkets are out of business because they were more expensive, 

shoddily run, had little investment and generally offering poor service.”
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Competition may be present even if there is only one business in an area.  The key issue is whether it is  easy for 
rivals to be set up.  The threat that other businesses may establish themselves will often be suffi cient incentive for a 
business to offer goods services and value to its customers. 

The Kentucky Fried Chicken case reinforces existing legislation and policies which fail to acknowledge:

 • the development (or threat) of new property assets competing with existing property assets is an 
  inherently positive thing for society, that should be encouraged for its own sake; and
  
 • that a shopping centre will not necessarily cease trading merely because a business or businesses 
  experience fi nancial diffi culties due to competition.148

In April 2010 the NSW Government issued a report titled Promoting Economic Growth and Competition through 
the Planning System. Despite the rhetoric accompanying the report’s release, the report did not propose any 
weakening of the anti-competitive exception set out in the Kentucky Fried Chicken case.  In fact, the report 
expressly invoked the case and made it clear it would be the basis for a new Competition State Environment 
Planning Policy. This represents a codifi cation of the existing anti-competitive law, rather than the reform of it. 

148 Channel nine is still available to the public despite the fact that its owner (Bond Media) experienced severe fi nancial 
    diffi culties in the 1980s; the cross city tunnel is still operating, despite the severe fi nancial diffi culties faced by its developer 
    (which led to its forced sale in 2007).



In Fabcot Pty Ltd v Hawkesbury Shire Council this approach led to a refusal by the Land and Environment Court to overturn 
a council’s refusal of a development approval for a new supermarket.  In this matter the judge accepted the evidence of 
an expert witness that there would be a 10 to 15 per cent decline in non-supermarket trading in the Windsor town centre 
if the proposal for a supermarket outside that town centre was to proceed: 

 ... [T]he out of town, stand-alone supermarket now proposed will to a signifi cant extent break the synergy 
 or nexus between supermarket and non-supermarket shopping in Windsor.  To “marginalise” the non-
 supermarket businesses ... would clearly put at risk the viability of those businesses.  The effect would be 
 as described in Kentucky Fried Chicken Pty Ltd v Gantidis: The facilities presently enjoyed by the community 
 in Windsor would be put in jeopardy by the proposed development and the resultant community detriment 
 would not be made good by the proposed development itself.

If the facilities in Windsor were being enjoyed so much by the community, why would members of the community 
stop shopping there?  The approach outlined in this case has become the standard way of dealing with new retail 
developments, in councils, at the Department of Planning and in the Land and Environment Court.149

The above discussion has explained how the statutory economic test allows a development application to be refused 
on the basis that it will put competitive pressure on businesses located in a centre and therefore (supposedly) put the 
provision of services in a centre at risk.  

The NSW planning system is not equipped to assess the costs and benefi ts of increased competition, and that any 
attempt to do so is likely to result in ineffi cient economic outcomes and will disadvantage ordinary consumers. 
For this reason section 79C should be amended and a provision inserted into Part 3A so as to exclude consideration of this 
issue in the development assessment process.  

Recommendation 20: No consideration of loss of trade

The Environmental Planning and Assessment Act should be amended so that no decision-maker under the Act is permitted 
to give direct or indirect consideration to the loss of trade that might be suffered by any planned or existing business or 
businesses as a result of carrying out of any development.
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149 Bongiorno Hawkings Frassetto & Associates v Griffi th City Council [2007] NSWLEC 551; Woolworths Ltd v Wyong Shire Council 
    [2005] NSWLEC 400; GWH Buildings Pty Ltd v Great Lakes City Council [2004] NSWLEC 557; Centro Properties Ltd v Warringah 
    Council  (2003) 128 LGERA 17;  Agostino v Penrith City Council (2002) 123 LGERA 305; and Jetset Properties v Eurobodalla 
    Shire Council [2007] NSWLEC 198.
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